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Here is one of the many 
letters that show we are 
on the right track: 





STATE OF NORTH DAKOTA 
SUPREME COURT 


Bismarck, N. Dak., March 22, 1912. 
My Dear Mr. Robbins: 


[ have been a reader of the Central Law Journal since 1893. It has 
been of great assistance to me, and [ always welcome its appearance. It 
has occupied, and still occupies, a unique field in American legal literature, 
and has been, and still is, of immense value and influence. I will be glad 
to see its influence extended. In this age of the initiative, referendum and 
the recall, we need, above all, a wide diffusion of legal knowledge, and ave- 
nues where not merely court decisions may be disseminated, but legal 
criticism may have a free field and a wide expression. 


The Central Law Journal has been wisely and ably managed and edited 
for many years, and is a journal which has an established place in the 
world of law and of government. 

Very truly yours, 


ANDREW A. BRUCE. 











Suggestions to Subscribers 


Articles like the one referred to by Judge Bruce are too valuable to throw 
away. They are far superior to annotations in many annotated: reports and more 
worthy of preservation. 

We suggest that every subscriber, in order to get full value from his sub- 
scription, carefully preserve his numbers and bind them. 

Binders, which hold 26 issues or one volume, we sell at 50c each. 

We bind single volumes in half sheep at $1.25 per volume. 

Subscribers who bind their journals say that they are of the greatest value, 
superior to many more expensive sets on their shelves for practical purposes. 


Central Law Journal Company 
420 Market Street, St. Louis, Mo. 
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THIS AND OTHER SPECIAL NUMBERS OF 
THIS JOURNAL, . 

This number is devoted largely to the in- 
terest of the American Bar Association, Our 
front page is adorned with a splendid like- 
ness of the elected and recognized leader 
of the American bar, Mr. Stephen S. Greg- 
ory, of Chicago, President of the American 
Bar Association, and a lawyer of great 
ability and influence. 

Preceding the meeting of the American 
Bar Association, on August 27-31, at Mil- 
waukee, we will publish at least three other 
special numbers. 

One will be devoted to a discussion of 
the Recall of Judges and Judicial Deci- 
sions which will largely reproduce the very 
valuable discussion of the Illinois Bar As- 
sociation meeting at Chicago, on April 27th 
of this year. Another issue will discuss 
the subject of Reform in Procedure and a 
third number will be given over to a full 
exposition of the work of the Commission- 
ers on Uniform State Laws in the prepara- 
tion of which number we have already re- 
ceived the promise of the assistance of 
Hon. Walter George Smith, of Philadel- 
phia, the very able and distinguished pres- 
ident of this Commission. 

This reach 
thousand lawyers all over the country, in- 
cluding every member of the American 
Bar Association.. Much as we would like 
to do it, it will, nevertheless, be impossible 
for us, under the present postal regulations, 
to send out the future special issues on 
the topics indicated to other than regular 
subscribers. 

In view of the special efforts which we 
are now putting forth in support and en- 
couragement of the efforts of state and 
national bar associations, may we not have 
the enthusiastic co-operation of our pres- 
ent subscribers in enlarging the influence of 
the Journal in their particular communi- 
ties, 


number will over twelve 





THE RAPID GROWTH OF THE AMERICAN 
BAR ASSOCIATION AND WHAT IT IN- 
DICATES. 

Much of the effort of the Central Law 
Journal is bearing fruit. Not that we 
would give ourselves credit for blazing any 
of the trails along which the profession 
seems to be following in the present day 
movements and in its attitude toward the 
questions of Recall of Judges, Initiative 
and Referendum, Reform in Procedure. 
and the Responsibility of Bar Association 
organizations, but the fact remains, nev- 
ertheless, that we have always been for- 
tunate enough to be in the very front 
line of the battle. 

When Mr. Thomas W. Shelton, of Nor- 
folk, Va., a member of the Procedural Re- 
form Committee of the National Civic Fed- 
eration, announced through the columns 
of the Journal the idea that reform in pro- 
cedure should come only through rules of 
courts and not by legislative action, the 
idea was a new one, but now bar associa- 
tions everywhere, after endless and fruit- 
less discussions, have come to the same con- 
clusion, 

In December, 1906, we wrote an editorial 
on the “Failure of the Bar to Perform its 
Public Duties.” . (63 Cent. L. J. 465). Our 
text was a public address of William 
Draper Lewis, calling attention to the in- 
creasing failure of justice as administered 
in the United States. In that editorial we 
detected the distant rumble of public dis- 
affection that has since become so unmis- 
takable and we charged whatever delin- 
quencies there might be in the administra- 
tion of justice to the refusal of the indi- 
vidual members of the profession to as- 
sume the burden of their solution, saying: 

“Some of our greatest legal minds cry 
out against the evils, but what are our bar 
associations doing to remedy them? It is 
true that in some places there is an awaken- 
ing and some effort has been put forth. 
3ut to be really effective the entire bar of 
the country should be roused to action to 
remedy the abuses which are creeping in 
more and more as the years advance, Is a 
lawyer fit to belong to a profession and re- 
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gard none of the duties which he owes to 
that profession? Those who refuse to dis- 
charge their public and professional func- 
tions are narrow-visioned and selfish and 
are the ones who are responsible for the 
constantly increasing distrust which is 
growing in the public mind. The entire 
profession needs to be stirred from the 
foundations and put face to face with the 
fact that it has a public duty to perform 
and a professional debt to be paid, and we 
all need to ask ourselves if we have paid 
that debt.” 

That was in 1906, when the American 
Bar Association had about 2,500 members. 
Now note the change. Every year since 
that time has witnessed an increase, until 
in 1911, the membership had increased so 
largely that Secretary George Whitelock 
was compelled to make a departure from 
the custom of setting out the list of newly- 
elected members, in addition to the regular 
list, and to set up the regular list in double 
instead of single column, stating that by 
this change and device he had saved over 
one hundred and fifty printed pages in the 
annual report. With now over four thou- 
sand members, the American Bar Associa- 
tion is on the road to fulfill our expecta- 
tions of six years ago, and to become a 
power and an influence not anticipated 
by even its most enthusiastic supporters. 

And such reports come to us from meet- 
ings of other associations all over the coun- 
try which indicate to us that the profes- 
sion has seen a great light and are going to 
give up the selfish task of mere money- 
making long enough to solve some of the 
great problems of the judicial administra- 
tion of the laws now confronting the 
American people and which they, as a 
profession, alone can solve. 

In the American Bar Association there 
are many reasons for this unprecedented 
growth, the chief of which being its con- 
structive efforts in uniform legislation, in 
raising the standards of legal education and 
admission to the bar and in its promulga- 
tion of the Canons of Professional Ethics. 
The entire profession has been aroused 


from its selfish lethargy by noble example 

of such men as Mr, Walter George Smith, 
of Philadelphia, chairman of the Commis- 
sion on Uniform State Laws, and his asso- 
ciates on that Commission, all busy law- 
yers, sacrificing of their valuable time and 
ability upon the altar of public service with- 
out any other reward than the respect of 
the profession and the gratitude of the pub- 
lic. 

Nor is the work of the association com- 
pleted. It is hardly begun. Greater issues 
than ever confronted the fathers of this 
country or the statesmen of any time in 
the world’s history are pressing for a solu- 
tion. The people are looking to the legal 
profession to lead in their solution, and 
from the tone of the letters lying now up- 
on our desk from the presidents of almost 
every bar association in the country, there 
will be no hesitation on the part of the pro- 
fession to grapple with these mighty issues 
and to solve them in the interest of the 
public welfare. 

But the profession can accomplish noth- 
ing of enduring consequence except through 
its state and national associations. It is 
through these mighty and influential agen- 
cies that it must speak to the state and to 
the nation. Such organizations alone en- 
able the bar to conserve its efforts by the 
appointment of proper boards, commis- 
sions and committees to consider the prob- 
lems and to execute the commands of the 
profession, 

And for the proper discharge of the great 
duties now devolving upon it, the president 
of the American Bar Association, Mr. 
Stephen S. Gregory, of Chicago, has issued 
a call for volunteers. The watchword this 
year for the association is, “Every lawyer 
in his place in the ranks.” 

Mr. Charles J. O’Connor, of Chicago, 
who was so active and successful in 
up the membership of the 
Illinois Bar Association, has been selected 
as chairman of the special Committee on 
Increase of Membership. The committee 
is selected from leading Jawyers in every 


building 





federal judicial circuit and should, by rea- 
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son of the pressure of the burning legal 
issues now confronting the country, as 
well as the natural pride every lawyer 
should take in the growing influence and 
prestige of his profession, enlist every 
public and professionally-spirited lawyer 
in-the country. 

Every member of the bar, whatever 
may be his views on any of the issues 
now interesting the profession, should be 
enrolled as a member of his state and 
national bar association. Indeed, we are 
not convinced but what it should be con- 
sidered as derogating from a ‘lawyer’s 
ethical standing in the profession to re- 
fuse, without reason, to contribute his 
influence to the common cause. This 
is the definite position recently taken 
by the San Francisco’ Bar Association 
on the ground that a member of the 
bar who will not lend any assistance to- 
ward raising the standards of professional 
conduct nor in enforcing the Canons of 
Ethics prescribed by the profession is not 
worthy to take the same rank professional- 
ly with one who makes the requisite sacri- 
fice that he may pay this debt of honor 
which every lawyer owes to his profession. 


A. H. R. 








NOTES OF IMPORTANT DECISIONS 





COMMERCE—POWER OF INTERSTATE 
COMMERCE COMMISSION TO COMPEL IN- 
TERSTATE CARRIER TO SUBMIT INFOR- 
MATION IN RESPECT TO INTRASTATE 
BUSINESS.—It was contended in Interstate 
Commerce Commission v. Goodrich Transit Co., 
32 Sup. Ct. 436, that the Interstate Commerce 
Commission exceeded its power in prescribing 
a uniform system of book-keeping and account- 
ing and calling for annual reports from com- 
mon carriers by water upon the Great Lakes, 
both as to their interstate and intrastate 
business and their business of operating amuse- 
ment parks. 

The Commerce Court held there was an at- 
tempt to exceed power and limited the en- 
forcement of the commission’s order so as to 
exclude intrastate traffic accounts. This rul- 
ing the Supreme Court, by a _ majority 
of six to two, neither Justice Lurton nor 
Justice Lamar, who dissented, expressing 








his reasons. The argument of Justice 
Day, speaking for the majority, is that 
the prescriibng of book-keeping and the 
exacting of reports as to the intrastate 
matters by the commission ‘“was not to enable 
it to regulate the affairs of the corporations 
not within its jurisdiction, but to be informed 
concerning the business methods of the cor- 
porations subject to the act, that it may prop- 
erly regulate such matters as are really within 
its jurisdiction.” 

The Justice thought that this right to infor- 
mation extends to these carriers’ business in 
carriage and also to business in connection 
therewith, such as the operation of certain 
amusement parks. 

In a word, it would seem that everything a 
common carrier does that in any way may re- 
fer to reasonableness of its rates, discrimina- 
tion or favoritism, or maybe reasonably sup- 
posed to thus refer, must be laid open to inspec- 
tion by the commission. It is said, in effect, 
that it may require that it be informed in such 
a way that there may be “no possible conceal- 
ment of forbidden practices in accounts.” 

This is said to give a practical construction 
to the interstate commerce act, and conditions 
show full information about all of a common 
carrier’s business is necessary to enable the 
commission to treat them and the public justly. 

We have read this opinion with some care 
to discover therein the stereotyped phrase 
about the paramountcy of Congress in inter- 
state commerce matters and do not find it. 
This makes us think that the doing of inter- 
state business constitutes something like an 
estoppel against a carrier objecting to a com- 
plete disclosure of every sort of information, 
that may lead to a just conclusion about rea- 
sonableness of rates and unfair discrimination. 

Conversely, however, we would ask if a 
state commission may not also demand a full 
showing as to interstate business, so that it 
may deal justly with carriers as to intrastate 
business? Primarily a carrier is an intrastate 
carrier. It takes on interstate business by ex- 
tension. If state commissions may not extend 
their inquiries to tue length the Interstate 
Commerce Commission may, it would seem to 
be quite evident that their orders and regula- 
tions would not carry a very strong presump- 
tion of their correctness. 





PLEADING AND PRACTICE—STATE CODE 
APPLIED IN ACTION FOR RECOVERY UN- 
DER FEDERAL STATUTE.—In Thomas v. 
‘vaylor, 32 Sup. Ct. 403, the action was framed 
in deceit under the common law. The trial 
court said in its disposition of the case that 
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“the defendant claims and the plaintiff con- 
cedes, that this is not an action to recover up- 
on any liability stated in the national bank- 
ing act against a director or officer of a nation- 
al bank.” But it also held that that act did 
not destroy the common law action for deceit 
and that such action was sustained by the evi- 
dence. 

The appellate division of New York Supreme 
Court, in affirming this judgment, said the ac- 
tion was broader than the common law action 
for deceit and that its requirements under the 
common law of the state coincided with the 
requirement of the federal banking act and 
satisfied the measure of the _ responsibility 
thereof as expressed in Yates v. Jones, 206 U. 
S. 158. 1 

The Court of Appeals of New York, in affirm- 
ing the appellate division, declared simply that 
it was the facts pleaded and not the technical 
designation of the action which constituted the 
grounds of recovery. 

Justice McKenna concludes the opinion af- 
firming New York Court of Appeals with these 
words: “The courts of New York have decid- 
ea that the requirements of the local law of 
deceit are identical with what we have decid- 
ea are the requirements of the national bank- 
ing act.” 

The main contention in the Federal Supreme 
Court was, that to the form of action adopted 
by the plaintiff, defendants prepared their de- 
fense and “had the action been considered as 
based upon a federal statute there were many 
matters of defense which they could have inter- 
posed to such a charge, but which they had a 
right to omit and were justified in omitting at 
the time.” Then it was stated particularly 
what could have been urged that would not 
have been permissible in a common law action 
tor deceit. 

Justice McKenna thought this contention 
without merit, because the facts do not show 
any refraining in the particulars alleged. 

As yet, however, it does not appear clear to 
us, that the cause of action could not have been 
disposed of on a broader principle, and that is 
as stated by the Court of Appeals, namely that 
the technical designation of the action not con- 
trolling a plaintiff nor limiting defendant his 
defense was to the facts pleaded. If he thought 
otherwise that was his error of law, even 
though the plaintiff agreed with him in his 
course Of error and the case may have been 
tried on both sides on an erroneous theory. 
In other words there would seem to be an ex- 
ception to the supposed rule “of theory upon 
which a case is tried’—a sort of rule of estop- 
pel to which many exceptions may be imagined. 





NOTES ON RECENT DECISIONS IN THE 
BRITISH COURTS. 





In questions of succession moveable proper- 
ty is held to be situated in the place of its 
owner’s domicile—mobilia sequuntur personam, 
A lady had died domiciled in England, and 
leaving moveable property both in England 
and in America. She had appointed two dis- 
tinct sets of executors, one to administer her 
English property in England and the other to 
administer her American property in America, 
The American property was never to be 
brought to England and could never come into 
the hands of the English executors; but the 
court has held in Duncannon vy. Manchester, 28 
T. R. 241, that the English executors are lia- 
ble in payment of both estate duty and settle- 
ment estate duty upon the American assets as 
well as upon the English assets, a liability 
only limited by the amount of the estate which 
has actually come into their hands. Under a 
provision of the Finance Act of 1896 settle- 
ment estate duty is payable out of the estate 
settled and not out of residue, but Mr. Justice 
Swinfen Eady has held that this does not ab- 
solve the English executors from their liabil- 
ity to pay the duty and they are left to find 
their remedy in recovering it if they can from 
the executors in America. 


The Sun Insurance office, which carried on 
business in fire insurance, had been for a se- 
ries of years in the habit of carrying forward 
annually in its published accounts forty per 
cent of its yearly premiums as a reserve to 
meet the liability for outstanding unexpired 
risks. In the accounts for the year 1906 the 
sum so carried forward amounted, on a three 
years’ average, to £18,778, and the company 
claimed to be entitled to deduct this sum in 
ascertaining its profits and gains for the pur- 
pose of assessment for income tax. It main- 
tained that it was not bound under the income 
tax acts to treat all the premiums which it re- 
ceived as income without deducting therefrom 
the proportion which represented unexpired 
risks. The Crown contended that no deduc- 
tion should be allowed for unexpired risks, but 
admitted that if such a deduction was allowed, 
the deduction of forty per cent claimed by the 
company was a fair and reasonable one. The 
Commissioners held that the company was en- 
titled to carry forward in reserve a percentage 
of tne fire premiums received in one year, in 
respect of unearned premiums which did not 
form part of the profits of the year, and they 
found as fact that in this case forty per cent 
was a reasonable and proper allowance, Mr. 
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Justice Bray affirmed the decision of the Com- 
missioners, but the Court of Appeals, consid- 
ering themselves bound by the decision of the 
House of Lords in General Accident Assurance 
Corporation v. McGowan (1908 S. C, (H. L.) 
24), held that tne insurance company, in esti- 
mating the balance of its profits chargeable 
with income tax, was not entitled to deduct 
or make any allowance for estimated risks un- 
expired at the end of the year. The insurance 
company appealed to the House of Lords and 
tne House of Lords allowed the appeal and 
restored the judgment of Mr. Justice Bray. The 
following passage in the Lord Chancellor’s 
judgment explains the principle of the decision. 
He said: “When a fire insurance company is 
to be assessed for income tax, the point to be 
ascertained is what was the gain or loss whicn 
had resulted on the contracts of insurance ef- 
fected in each of the three years which were 
taken to obtain an average? If it were practi- 
eable, the accurate way of ascertaining the 
gain or loss would be to add together the pre- 
miums which the company was entitled to re- 
ceive in any one year on the contracts made in 
that year and to add together the losses paid 
upon these contracts. The difference between 
these sums would give exactly the gain or 
loss of the company. But this method was not 
practicable because contracts were made at all 
times throughout the year from January to 
December, and many, if not most, of these con- 
tracts covered fire risks for a year or for a 
term of years. The premiums upon these con- 
tracts were paid in advance, and therefore the 
result could not be ascertained until the pe- 
riod of insurance had elapsed. The income tax 
on the other hand, had to be ascertained and 
paid each year. It followed from this that the 
actual business done in each year and the 
pecuniary results thereof could not give a 
proper basis for assessment. It was necessary, 
therefore, to proceed by estimate, and the es- 
timate must be arrived at by using averages. 
‘The law could not lay down any hard and fast 
rule for arriving at this estimate. It must al- 
ways be a question of facts and figures, a 
question of what was fair both to the Crown 
and to the subject.” 


A common provision in company articles of 
association is that if a director becomes insol- 
vent, his office shall thereby be ipso facto va- 
cated. In James v. Rockwood Colliery Co., 132 
L. T. 348, the articles of the defendant com- 
pany contained such a clause. A director ap- 
proached his principal creditors and asked 


them to accept a composition, which they ! 





agreed to do. On behalf of that director, it was 
contended that the word “insolvent” in the 
article in question indicated that there must 
be some change in the director’s status, and 
that also there must be some act of bank- 
ruptcy of which the public were made aware; 
but the court held that the fact that the direc- 
tor had been forced to compound with his 
creditors rendered him “insolvent” within the 
meaning of the article. 





The Law Car and General Insurance Com- 
pany passed a resolution to the effect that as 
one of their directors had guaranteed the 
company’s bank overdraft, any payments made 
by him in respect of such guarantee should, 
at his option, be treated as payments made in 
advance of calls. The company had power to 
receive payments on shares in advance of calls. 
On the liquiaation of the company, the guar- 
antor made a payment of over £5000 to the 
bank, and gave notice to the liquidator of the 
exercise of the option conferred by the resolu- 
tion of imputing this payment to account of 
his liabiilty of £8725 in respect of the un- 
paid balance. due on his shares. Subsequently 
a call was made and the liquidator raised an 
action to enforce payment of it against the di- 
rector referred to. It was held Re Law Car 
and General Insurance Corporation, Ltd., 56 S. 
J. 273, that the resolution referred to did not 
entitle the guarantor to set off payments made 
in respect of the guarantee after the liquida- 
tion of the company against a subsequent call 
made in the course of the liquidation. 





In Lazarus v. The Cairn Line of Steamships, 
Ltd., 28 T. R. 244, damages were claimed under 
the following circumstances: In 1910 the 
defendants were running a line of steamers 
from this country to America in competition 
with the North Atlantic Conference Line, and, 
desiring to develop this branch of their busi- 
ness further, they made an agreement with 
the plaintiff by which he was appointed their 
agent on the Continent for three years to book 
passengers for this particular traffic. He ac- 
cordingly opened an office at Bale, and within 
six months the defendant’s position was so es- 
tablished that the Conference Line determined 
to purchase their interest in the traffic, and 
the defendants sold the ships which were em- 
ployed in this particular traffic to the Confer- 
ence Line. Then they instructed the plaintiff 
to book no more passengers for them. Lazarus 
then sued for damages for breach of contract, 
contending that, under his agreement, it was 
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implied that the Cairn Line should carry on | 


the business for three years. Justice Scrutton 
threw out the action, holding that, in the ab- 
sence of express words, he could not read such 
an obligation into the contract of agency be- 
tween the parties. In his view the agreement 
left defendants the option of running as many, 
or as few, ships as they pleased. The plaintiff 
had been content to provide passengers for the 
ships they did run, thinking that the better 
he did his work, the more likely they were to 
run ships, and omitting to provide for the con- 
tingency of their retiring from the trade. 
DONALD MACKAY. 
Glasgow, Scotland. 








THE COMMERCE COURT SCANDAL. 





It is most unfortunate at this time when the 
public mind is being inflamed against the ju- 
diciary by prominent politicians that any 
judge or court should give occasion to such 
men to point the finger of scorn at the bench 
and declare, “I told you so.” It is, therefore, 
with considerable regret that we regard the 
peculiar inopportuneness of the impeachment 
proceedings of Judge Robert W. Archbald, of 
the Commerce Court. 


Our regret, we repeat, is not that such pro- 
ceedings are brought, but that they should oc- 
cur at a time when a presidential campaign 
is at its height, involving, as one of its prom- 
inent issues, the integrity, perpetuity and pres- 
tige of the judiciary. 


It has never been the contention of the pro- 
fession in its defense of the judiciary that 
judges who wore the ermine were by that fact 
rendered immaculate in their private or even 
their judicial life. The effort of the profession 
has been to exalt the judicial office and not the 
judicial occupant. If, therefore, in the present 
crisis, the bar may, by its most persistent 
and persuasive efforts, make this distinction 
clear to the public mind it will have performed 
a great public service. For, if the public loses 
confidence in its judiciary as distinguished 
from the individuals who, from time to time, 
fill that high office, there is an immediate re- 
version to a lower state of civilization in 
which differences between men are settled by 
the arbitrament of force rather than of reason. 
If, on the other hand, the people are able to 
distinguish between a few bad judges and the 
high eminence, integrity and importance of the 
judicial office, which they, as a highly civ- 
isized and sovereign people have themselves 





created, there is abundant hope that the pres- 
ent discussion will produce a stronger and 
more intelligent confidence in the judiciary 
than ever before. 

The impeachment proceedings instituted 
against Judge Archbald are now pending be- 
fore the judiciary committee of the House of 
Representatives which is hearing evidence 
tending to sustain the charges made, with a 
view of determining whether proper proceed- 
ings shall be instituted before the Senate. The 
acticn by this committee is much like the ac- 
tion of a grand jury considering whether the 
evidence offered to sustain certain charges 
made is sufficient to warrant an indictment. 


It is not necessary nor would it be proper 
for us to comment on the ex parte case being 
made out before the Judiciary Committee. 
We only take occasion at this time, how- 
ever, to voice what we regard the prevailing 
opinion of the profession that, if there is any 
apparently just grounds for the charges made 
against Judge Archbald, that the impeachment 
proceedings shall be pressed with unusual vig- 
or and that every assistance shall be rendered 
to the government by members of the profes- 
sion having knowledge of any facts that would 
sustain the charges, to the end that the public 
may be assured of the fact that the profession 
has no desire to shield a judge who disgraces 
the high office he holds or is delinquent in 
the performance of the important duties con- 
fided to his charge. 

It has been charged on high authority that 
impeacnment proceedings have proven a fail- 
ure by reason of the silent resistance of the 
bar who have refused to encourage the in- 
vestigation of charges offered or to give 
evidence of facts within their knowledge 
which would have substantiated them. We 
are not able to say definitely how far this re- 
flection on the profession’s attitude in such 
cases is justified, but we do know that this is 
not the ethical position of the profession as 
expressed in its public utterances. 

In Section One cf the Canons of Ethics, 
adopted by the American Bar Association in 
1908, it is provided that: “Whenever there is 


proper ground for serious complaint of a ju-- 


dicial officer, it is the right and duty of the 
lawyer to submit his grievances to the proper 
authorities. In such cases, but not otherwise, 
such charges should be encouraged and the 
perscn making them should be protected.” In 
keeping with this expressed declaration of the 
profession it is gratifying to observe that the 
judicial department of the government, instead 
of immediately rushing to the defense of the 
accused judge is aiding the Judiciary Commit- 
tee, with all the facts at its command, to dis- 
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cover whether “there is proper ground for the 
complaint.” 

An indirect effect of the impeachment pro- 
ceedings against Judge Archbald has been to 
fan the popular distrust of the new court of 
which the accused judge was a member. That 
this proceeding is “another nail in the coffin 
of the Commerce Court” is freely expressed in 
Washington. Demand for the abolishment of 
this court arose almost immediately after its 
creation and recently culminated on May 9, 
1912, when the House of Representatives, by a 
vote of 120 to 49, voted to transfer the jurisdic- 
tion of the Commerce Court to the District 
Court and refused all appropriations intended 
for the new court, beginning July 1, 1912. 

Thus it begins to appear that a new star 
in the judicial firmament is about to go out, 
not in the ‘usual “burst of glory” but rather 
“unhonored and unsung.” To many lawyers, 
the creation of this court semed unwise, and 
its early demise, if such should ultimately re- 
sult, will hardly encourage those who are urg: 
ing upon Congress the creation of other special 
tribunals, A. H. R. 











WIiIlhA 


THE ILLINOIS BAR ASSOCIATION MEET- 
ING—A NOTABLE GATHERING. 





When the Illinois Bar Association met in 
Chicago on April 27, 1912, in its regular an- 
nual meeting, it was destined to mark an 
epoch in the meetings of state bar associations 
all over the country. The peculiar character- 
istic of this meeting was that the social and ban- 
quet-room features were severely subordinated 
to and totally obscured by the intense interest 
in the great professional issues which were on 
the programme for discussion. Older lawyers 
who have haunted the poorly-attended meet- 
ings of state bar associations in the past will 
very readily appreciate the distinction of a 
gathering of the character just described. 

The Illinois meeting was notable, first, for 
its large attendance, which overflowed the in- 
adequate accommodations provided for it by 
reason of the lack of faith on the part of the 
“old timers’ who were not accustomed to such 
assemblages; second, to the predominant in- 
terest in the feast of reason over “feasts” of 
other kinds which have usually distinguished 
such meetings in every other states, as well as 
Illinois; third, for the professional importance 
of the subjects discussed, notably the recall 
of judges and of judicial decisions, and of rad- 
ical reforms in procedure; fourth, in the na- 
tional character of the assemblage, there being 
representatives on the programme from the bar 





associations of thirty-two different states; and 
fifth, in the demand that every lawyer in Illi- 
nois shall come out of his selfish exclusion and 
express his views on the public issues now be- 
fore the country seriously affecting the ad- 
ministration of the law. 

If these things are not sufficient to make any 
state bar association meeting notable, we have 
not been properly advised as to the general 
interest in and usual methods of procedure 
hitherto prevailing at meetings of such associa- 
tions. 

The subject of reform in procedure was the 
dominant if it were not the most spectacular 
note of the convention. Illinois lawyers, like 
those of other states, have been wrestling seri- 
ously with this problem and are hoping to 
reach some definite conclusions in the near 
future. For this reason it invited representa- 
tives from other state bar associations to offer 
suggestions by which such reforms might be 
attained and distinguished representatives 
from thirty-two states contributed their sug- 
gestions which have been reported and will 
appear in the published proceedings of the 
association, to be used as a basis for future 
action, 

President Horace K. Tenney opened the 
meeting and, in outlining the debate that was 
to follow, said in part: “There is a feeling of 
growing intensity that the courts, if not justly 
subject to criticism for the quality of their 
work, are not accomplishing all that could be 
expected of them. One of the main grounds 
of his complaint is that the courts are fol- 
lowing forms of procedure centuries old and 
adapted to customs generations ago obsolete. 
Tnis complaint is so obviously just that little 
can be said against it.” President Tenney 
then went on and narrated one after another 
the unnecessarily complex methods pursued by 
courts, He advocated simplicity of procedure 
to that extent that, “from beginning to end of 
a law suit, both court and counsel should be 
unconscious that any system of fixed proced- 
ure existed, and would at each stage of the 
case take as the next step, not that which was 
formally prescribed, but that which common 
sense, enlightened by special training, would 
itself suggest as the proper step toward a fair 
and speedy determination of the differences of 
the parties.” 

During the discussion it seems the consensus 
of opinion shaped itself around the suggestion 
made by Thomas W. Shelton, of Virginia, in 
the columns of the Central Law Journal 
(73 Cent. L. J. 319), that whatever reforms are 
to be made shall be by rule of court rather than 
by act of the legislature. This was the specific 
suggestion of Dean Wigmore who took a prom- 
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inent part in the discussion and who declared 
that after the most careful consideration he 
believed that courts should be given power to 
make their own rules of procedure. To us this 
seems so logical and so simple a solution of 
this problem, that we are impatient of the 
hesitation of the bar in petitioning the legisla- 
ture to confer upon the courts the Tfre- 
sponsibility as well as the duty to make 
such rules for the simplifying of plead- 
ing and practice as may seem just and rea- 
sonable to the court. We believe that in spite 
of the jealousy with which legislatures guard 
their prerogatives they would be willing to sur- 
render a problem at once so difficult to solve 
and so insistent in its demands for immediate 
attention. 

The subject of the recall of judges and of 
decisions disclosed a difference in the attitude 
of some members of the bar who, while op- 
posed to the recall of judges, were not opposed 
to the recall of decisions nullifying popular 
legislation on constitutional grounds. But the 
undercurrent of opposition to both proposi- 
tions as being very undesirable changes was 
overwhelming. 

The argument on the recall took the form 
of a set debate, Judge Wanamaker of the 
Court of Common Pleas, Akron, Ohio, being 
the principal defender of the recall and being 
given the larger amount of time because of 
the very evident fact that he carried the bur- 
den of proof; and a very heavy burden it 
proved, in view of the undisguised opposition 
of the members of the association to that 
innovation. 

To Judge Wanamaker’s contentions the single 
argument was iterated and reiterated and ap- 
peared wholly unanswerable to those present, 
to-wit: That the recall of judges must neces- 
sarily either destroy the independence of the 
judges and his subservience to public hue and 
cry or place the judge in constant fear that 
his position, for which he may have relin- 
quished a valuable practice, might be taken 
away almost immediately after it was offered. 
No self-respecting lawyer would accept a ju- 
dicial appointment on such terms and, there- 
fore, the administration of the law would fall 
into the hands of political shysters who knew 
how to “manipulate” and “control” the expres- 
sion of public opinion at the ballot box. 


The debate, however, was very interesting 
and valuable and has already been published 
in full and sent to every practicing lawyer in 
the State of Illinois, together with a ballot 
upon which he is to register his intelligent 
opinion on the question of the recall of judges. 
This vote is to be received by the state com- 
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mittee and the result of the referendum an- 
nounced as promptly as may be possible. 

In a very early issue of the Journal, and 
as soon as the result of the referendum is an- 
nounced, we shall publish as much of this im- 
portant debate as seems advisable and give 
opportunity for a national referendum on the 
same issue. 

The annual election of officers resulted as fol- 
lows: President—Hon. Harry Higbee, Pittsfield, 
Judge of the Appellate court; vice presidents— 
Robert McMurdy, Chicago; William B. Wright, 
Effingham; Edwin M. Ashcraft, Chicago; sec- 


retary-treasurer—John F. Voigt, Mattoon. 
A. H. BR. 








THE LEWIS CONTROVERSY—ATTITUDE 
OF THE ATTORNEY GENERAL, 





For the benefit of our readers, who in ad- 
vance of the meeting of the American Bar 
Association in August desires to be fully in- 
formed in regard to the “Lewis Controversy,” 
we addressed a letter to Attorney General 
Wickersham, asking him to explain to us fully 
his position in the matter. We received the 
following reply: 

Editor Central Law Journal: 

In reply to your inquiry of 12th instant re- 
garding the Lewis matter, I beg to say that the 
case rests within a very small compass, The 
facts are these: 

On June 5, 1911, Mr. Lewis received from 
Mr. George Whitelock, secretary of the Ameri- 
can Bar Association, a letter stating that his 
name had been recommended for membership 
in the American Bar Association by the local 
council of Massachusetts, and inviting him to 
join. Mr. Lewis responded by signing and re- 
turning a card which was enclosed, consenting 
that his name be presented to the executive 
committee for election, and on August 1, 1911, 
he received a formal notice from the treasurer 
advising him of his election by vote of the 
executive commitiee, requesting him to sign 
and return an enclosed postal card with a 
check for the annual dues, which he did, re- 
ceiving thereupon a receipt from the treasurer, 
“In payment of annual dues of membership in 
the American Bar Association for the year 
ending August, 1912.” 

Mr. Lewis had been appointed an Assistant 
Attorney General of the United States, his com- 
mission dating March 27, 1911, and this had 
been the subject of considerable public discus- 
sion; and the receipt for his dues was ad- 
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dressed to him with the prefix “Hon.” at Wash- 
ington, D. C. 

He attended the meeting of the association 
in Boston, but did not attend the annual ban- 
quet. It seems his presence gave great offense 
to some of the Southern members; but no ac- 
tion was taken, either by the association or 
by the executive committee, until the following 
January, when the executive committee under- 
took to pass a resolution deciding that Mr. 
Lewis was elected in ignorance of material 
facts, and rescinding the action of the com- 
mittee in voting for him, restoring his name to 
the list of nominees to be acted upon at its 
next meeting. 

This executive committee was a different 
body trom that which had elected him, al- 
though all but two of its members were the 
same. There is no provision in the constitu- 
tion or by-laws of the association giving to the 
executive committee any power such as that 
which the committee thus sought to exercise. 

at this juncture, Mr. Lewis brought the sub- 
ject to my attention, and I at once communi- 
cated with the secretary of the association; 
and through him, made a verbal protest and 
urged that the executive committee recall such 
action. Being advised that the members of 
the committee were unwilling to do that, I 
adressed a formal letter to the secretary, under 
date of January 24th, setting forth the facts, 
protesting against the action as an injustice, 
and concluding with the statement: 

“IT am quite satisfied that, on reconsideration, 
the committee will realize the injustice of any 
such action and the impossibility of an asso- 
ciation, composed of representatives of the 
American bar, being content to stand on any 
such arrogation of power in order to do an 


* injustice in support of a prejudice.” 


I asked that the letter be brought before 
the committee, that it might reconsider its ac- 
tion and thus render it unnecessary to take 
any further steps to protect Mr. Lewis against 
any abridgement of his rights as a member of 
the association. 

Under date of January 30th, I received a 
letter from the secretary, in which he stated 
that the members of the committee adhered to 
its position, the president stating that it was 
impracticable to reconvene the committee at 
the present time, and I was requested to post- 
pone any action until the next annual meet- 
ing of the association. To that JI replied that, 
under the circumstances, in order that justice 
might be done to Mr. Lewis, and that he should 
not acquiesce in this flagrant violation of his 
rights as a member, I proposed to send to 


every member of the association a copy of the 
correspondence which I had had with the sec- 
retary, in order that the members of the asso- 
ciation themselves might determine whether 
or not the arbitrary act of the committee 
should be sustained. Under date of February 
25th, I addressed a circular letter to every 
member of the association, enclosing in each 
letter a postal card addressed to the secretary 
of the association, expressing the disapproval 
by the signer of the course taken by the execu- 
tive committee, and I requested every member 
who disapproved of the course of the commit- 
tee to sign and mail that card, and to take 
such other steps as he might think proper ‘to 
prevent the proposed unlawful expulsion of 
Mr. wewis from the association. 

{ secured a list of the members from the sec- 
retary and sent to them all a circular letter to 
the purport above mentioned, enclosing the pos- 
tal card. Some one who received these com- 
munications gave them to the press, and the 
matter came into newspaper prominence. 

I have received a great volume of letters, a 
large majority of them condemning the action 
of the executive committee; some of them (al- 
most exclusively from Southern members) sus- 
taining the action of the committee and abus- 
ing me for attempting, as they put it, to foist 
a colored man upon the association. 

The secretary advised me that no colored 
man had ever been elected to membership in 
the association. I discovered that there were 
at least two other colored members recently 
elected. I have no reason to doubt that they 
were elected without inquiry by the executive 
committee and without knowledge of the facts 
concerning their race. 

Some weeks after the letters were sent out 
and the correspondence had proceeded, the sec- 
retary (Mr. Whitelock) addressed to me, and 
published in the newspapers, an illmannered 
and silly letter, in which he undertook to re- 
buke me for causing members to send postal 
cards to him protesting against the action of 
the executive committee, upon the theory that 
thereby impression had been given currency 
that he was endeavoring to set aside the action 
of the executive committee. I, of course, took 
no notice of this communication, but I take it 
as evidence of the fact that a large number of 
cards of protest have been sent to him. 

The whole matter lies, in a nutshell: . The 
constitution of the American Bar Association 
states the objects of the association to be: 

“To advance the science of jurisprudence, 
promote the administration of justice and uni- 
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uphold the honor of the profession of the law 
and encourage cordial intercourse among the 
members of the American bar.” 

It provides that: 

“Any person shail be eligible to membership 

in this association who shall be, and shall, for 
tive years next preceding, have been a mem- 
ber in good standing of the bar of any State, 
and who shall also be nominated as hereinafter 
provided.” 
It will be observed that this does not read 
any white person,” or “any male person.” 
Now, in the present case, it is not disputed 
that the local council of Massachusetts per- 
fectly well knew that Mr. Lewis was a colored 
man. If the executive committee did not know 
it, it was simply pecause they made no in- 
quiries, but merely voted to elect the persons 
recommended by the Massachusetts council. 
The constitution provides that “during the 
period between the annual meetings, members 
may be elected by the exerutive committee 
upon the written nomination of a majority of 
the vice-president and members of the local 
council of any State.” Under this provision, 
Mr. Lewis was elected. Under this provision, 
I am informed, two other colored men were 
elected at the same time. The executive com- 
mittee having (taken their own statement) 
acceptea the recommendation of the local coun- 
cil without inquiry, subsequently sought to 
oust duly elected members from membership 
upon the theory that they were elected in igno- 
rance of material tacts. Their position is justi- 
fied solely upon the narrow social ground that 
the gentlemen from the South do not wish to 
sit down at the annual banquet with persons 
of color. In other words, the American Bar 
Association, established for the purpose of ad- 
vancing the science of jurisprudence and pro- 
moting the administration of justice, is pro- 
posed to be administered on the basis of a 
dining club and to exclude from its numbers 
any member of the bar not of pure white blood, 
no matter how able or eminent in his profes- 
sion; and this, not simply as a proposition for 
future action, but to be applied ex post facto, 
thus committing this association of American 
lawyers to an act of signal violation of its own 
laws. 

I am quite satisfied that a large majority of 
the American Bar Association will repudiate 
any such position; but, at all events, whether 
they do or not, I have been unable to acquiesce 
in it, and I propose to use my utmost en- 
deavors to protect the association from the 
stigma of endorsing it. Very truly yours, 

GEO. W. WICKERSHAM. 

Washington, D. C. 


“ 





LIABILITIES OF DIRECTORS AND 
OF TRUSTEES TO BENEFICIAL 
OWNERS COMPARED. 





Introductory.—Because of the decisions 
in the corporation tax cases and the im- 
petus given to the formation of trusts em- 
barked in trade, with interests therein rep- 
resented by transferable shares, it would 
seem timely to consider whether or not 
there is any difference in the relation be- 
tween stockholders and the managers of 
corporations and that between the owners 
of equitable interests in such trusts. In 
other words, whether there is any relation 
of trust and confidence between a stock- 
holder individually and a director, or be- 
tween a cestui que trust in such a trust and 
its trustee, and, if in both, whether the 
two relations are practically identical. 

This journal has heretofore alluded to 
a recent booklet with the title, “Effective 
Substitutes for Incorporation,” and we 
have heard that it is the herald of a new 
and larger volume by the same author, now 
in course of preparation, It is surmised, 
therefore, that these “trusts in trade’’ are 
on the way to a place in legal treatment 
with something of the comprehensiveness 
that obtains as to corporations. 

Relation of Trustee to Cestui Que Trust. 
—That there is a relation of trust and con- 
fidence between an ordinary trustee and his 
cestui que trust in reference to the trust 
needs no citation of authority. It may suf- 
fice to quote from a well-known author’ 
briefly as follows: 

“The general rule is, that the trustee 
shall not take beneficially by gift or pur- 
chase the cestui que trust, even 
although the supposed trustee and_ pur- 
chaser is an intermeddler and not a 
regularly recognized trustee. The ques- 
tion is not whether or not there is fraud in 
fact: the law stamps the purchase by the 
trustee as fraudulent per se, to remove all 
temptation to collusion and prevent the 
necessity of intricate inquiries in which 
evil would often escape detection, and the 


from 


(1) Perry on Trusts (6th Ed.). 
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cost of which would be great. The law 
looks only to the facts of the relation and 
the purchase. The trustee must not deal 
with the property for his own benefit.” 
This author, then, speaks as follows: “But 
there are exceptions to the rule, and a trus- 
tee may buy from the cestui que trust, pro- 
vided there is a distinct and clear contract, 
ascertained after jealous and scrupulous 
examination of all the circumstances; that 
the cestui que trust intended the trustee to 
buy, and there is fair consideration and 
no fraud, no concealment, no undue advan- 
tages taken by the trustee of information 
acquired by him in the character of trus- 
tee. The trustee must clear the transac- 
tion of every shadow of suspicion.” As 
said by Sanborn, C. J.:*? “A trustee or an 
agent may purchase the trust property di- 
rectly from his cestui que trust sui juris, 
or principal, on the condition, that the lat- 
ter intends that the former shall buy, that 
the former discloses to the latter, before 
the contract is made, every fact that he 
has learned in his fiduciary relation, which 
is material to the sale, that he exercises 
the utmost good faith, that no advantage 
is taken by misrepresentation, concealment 
of, or omission to disclose, important in- 
formation gained as trustee or agent, and 
that the entire transaction is fair and open. 
* * Any omission by the trustee or agent 
to disclose any fact material to the sale 
learned by him as trustee or agent, any ma- 
terial misrepresentation, concealment or 
other disregard of this condition, renders 
the sale and the contract for it voidable 
at the election of the cestui que trust or 
principal.” For this many cases are cited, 
but this statement, if not admitted as cor- 
rect, will be shown to be so by the cases 
hereinafter cited which differentiate the 
director of a corporation from an ordinary 
trustee or agent. 

Eligibility of One to the Office of Direc- 
tor—The fact that it is usually, if not 
universally, required, that no one shall 
become a director in a corporation urfless 


(2) Byrne v. Jones, 159 Fed. 321, 323, 90 C. 
C. A. 101, 





he be a stockholder, goes upon the theory 
that he is in place to look out for his own 
interests as well as for the interests of 
his fellow stockholders, there is a very dif- 
ferent theory from that in the constitu- 
tion of a trust. On this the trustee is sup- 
posed to have no private interest which may 
by any possibility conflict with his duty to 
his cestui que trust. In the other case, 
personal interest in a corporation is looked 
to as a spur to diligence, while in a trust 
the obligations of a fiduciary relation is 
the reliance, Therefore, it has been said 
of a director, that: “His obligation to the 
company overrides that to an individual 
holder of stock,”* a conclusion very readily 
deducible from the fact that he is not ex- 
pected in accepting the office of director to 
do any harm to himself. But this feature 
is so interwoven among other’ reasons 
presently shown in cases holding that a 
director is not a trustee for individual 
shareholders, but only for all shareholders 
as a body, or, if such, only in a qualified 
way, that here it will not be more particu- 
larly discussed. 


Director Not in Fiduciary Relation to 
Individual Stockholder —One of the cases, 
which may be said to carry to its last analy- 
sis the principle that a director stands to 
a stockholder in no such situation when 
they deal with each other as buyer and 
seller of its shares in the corporation, as 
Judge Sanborn defined as existing between 
trustee and cestui que trust and principal 
and agent supra, was decided by the Su- 
preme Court of Indiana.* 

In this case the facts show that a 
county was the owner of 570 paid-up shares 
of a railroad, or more than one-ninth of 
the total stock of $250,000, the shares be- 
ing fifty dollars each. The railroad, built 
mainly from the proceeds of bonds sold, 
had paid off both its bonded and floating 
debt. Its president was its principal man- 
ager. He procured another, also a director, 
to purchase this stock from the county, and 

(3) Oliver v. Oliver, 118 Ga. 362, 368, 45 S. 
E. 232. 


(4) Board of Comrs., etc. v. Reynolds, 54 Ind. 
509, 15 Am. Rep. 245. 
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it was transferred to a third person as 
trustee, the president not being known in 
the transaction at all, though the purchase 
was for him. The president was then ne- 
gotiating a sale of the road for $2,500,000, 
and soon after the purchase of this county 
stock this sale was completed. This fact 
was concealed. The county obtained less 
than par for its holdings and their value 
by this sale was increased eleven hundred 
per cent. Suit was brought against the 
president for this increase of value and 
all recovery was denied. 

The opinion reviews many cases. It 
was said that as directors had “‘no control, 
power or dominion over the interest of the 
stockholders and no duty to discharge in 
reference to them beyond the duty to pru- 
dently manage the affairs and property of 
the corporation itself, it seems to us very 
clear that in the purchase of stock by a 
director from the holder, the relation of 
trustee and cestui que trust does not exist 
between them,” reliance being expressly put 
upon Carpenter v. Danforth, 52 Barb. 581. 

The Indiana court also said: ‘““Many cases 
have been cited, in which it has been said, 
that the directors of a corporation are 
trustees for the stockholders, but it has 
been said generally, if not always, with 
reference to the management, by the direc- 
tors of the property or business of the cor- 
poration itself.” Then it refers specifically 
to rulings in American and English cases 
of this kind. 

In the Carpenter case supra the prin- 
ciple of equity, so clearly stated supra by 
Sanborn, C. J., was referred to, and it was 
said: “The question is, does the principle 
of equity referred to apply to this case?” 
The case showed the purchase by a direc- 
tor of shares of stock from an administra- 
tor, and the suit was to set the sale aside. 
The facts show that after the sale the com- 
pany was able to pay extraordinary divi- 
dends by way of profits made from work 
done before the sale, but “there was no rea- 
sonable certainty as to the price or rate 
the company would be paid for the work.” 
At all events, it was said the evidence did 





not show the director did anything to mis- 
lead the administrator; therefore, this was 
a fair case to say whether like a trustee he 
should have made fuller disclosures. The 
court said; “My conclusion is, that this case 
is not a case of constructive fraud; that 
there was not any such trust or confidential 
relation between the plaintiff and Danforth 
as to make the principle of equity referred 
to, reasonably applicable to this case.” This 
case is far from supporting the Indiana 
case, where there was fraudulent conceal- 
ment. 

A New Jersey case® squarely indorses 
“the conclusions reached by the Supreme 
Court of Indiana,” in the Reynolds case, 
supra, by declaring them to be “directly 
in point with the questions,” raised in the 
case at bar. The action was for deceit and 
a demurrer was sustained to the declara- 
tion. It was alleged that plaintiff was a 
shareholder and defendant a director in a 
certain corporation; that the corporation 
had made a favorable sale of property 
which enhanced the value of the stock, 
which sale was known only to its directors 
and officers and plaintiff had no knowl- 
edge of facts that would put him on in- 
quiry, and defendant knew plaintiff was 
wholly ignorant in the premises. Defen- 
dant bought plaintiff's shares at a price 
much below their real value. 


The court said: “A director, or the. 


treasurer of a corporation, is not, because 
of his office, in duty bound to disclose to 
an individual stockholder, before purchas- 
ing his stock, that which he may know as 


to the real condition of the corporation — 


affecting the value of that stock. He is, 
to some extent, trustee for the stockholders, 
as a body, in respect to the property and 
business of the corporation, but does not 
sustain that relation to individual stock- 
holders with respect to their several hold- 
ings of stock over which he has no con- 
trol.” 

The affirmance of this case in the New 
Jersey Court of Errors and Appeals was 


(5) Crowell v. Jackson, 53 N. J. La 656. 
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unanimous by its chancellor and eleven jus- 
tices. 

A Pennsylvania case® shows that a share- 
holder called at the office of the corpora- 
tion in consequence of receiving an offer 
for his stock. He inquired of one of its 
officers as to the condition of the company 
and whether there was anything in pros- 
pect likely to increase the value of its 
stock. He was told there was nothing pend- 
ing to increase such value, further than the 
ordinary business of the company, and -it 
was alleged that at this very time negotia- 
tions were pending, which were afterwards 
carried out and thereby its value was in- 
creased nearly one hundred per cent, 
which negotiations this officer was con- 
ducting. Upon this visit this officer made 
an offer for the stock and the shareholder 
made a counter offer which was accepted. 
The officer denied that the shareholder 
asked him about anything other than the 
condition of the company which he ex- 
plained to him so far as earnings were 
concerned. The master also found the of- 
ficer did not know of the alleged negotia- 
tions, and therefore concealed nothing 
from the shareholder. The case, therefore, 
was argued purely upon the question 
whether there was constructive fraud in 
the dealing of this officer with the share- 
holder and it was held there was no rela- 
tion of trust and confidence from which 
the conclusion of such fraud could be 
drawn. It was pointed out that it was clear 
that had the officer bought this stock from 
the corporation itself, he would have had 
to account to the corporation for whatever 
profit he made thereby. As arguing that 
a director or officer could deal with a 
shareholder as freely as any one else, it was 
said: “Directors of a company, and the 
principal officers chosen from their num- 
ber, must be stockholders, and so far from 
there being any impropriety in, or objec- 
tion to, their increasing their stock interest, 
if they see fit, by purchase of stock from 
other stockholders, it is to the manifest ad- 


(6) Krumbhaar v. Griffiths, 151 Pa. 223, 25 
Atl. 64. ° 





vantage of the company and its stockhold- 
ers, for their greater interest in its pros- 
perity and success insures their faithful and 
earnest efforts in its proper management.” 
Had the excerpt just made said .“it is to 
the manifest advantage of the company 
and its remaining stockholders,” it would 
have been more accurate. As it stands, 
however, it-emphasizes the fact, that direc- 
tors are trustees only for stockholders as 
a body, but not- for them as individuals. 
But a trustee in equity stands for the in- 
terests of cestuis que trust as a body and 
in a confidential relation to them severally, 
because he is accountable to a court of 
conscience and performance of his duties 
must measure up to its requirements. 


Dissent From the Cases Discussed in the 
Preceding Subdizvision—Mr. Justice La- 
mar, now of U. S. Supreme Court, when a 
member of Supreme Court of Georgia, 
wrote a very elaborate opinion, concurred 
in unanimously, in which he said the cases 
under next preceding head were opposed 
to the conclusions he reached.*- Judge La- 
mar, however, does not undertake at all to 
say that the director of a corporation stands 
at all in the same relation to a stockholder, 
that a trustee stands to his cestui que trust. 
The facts in this case show that several 
brothers were engaged in various enter- 
prises in different parts of the country and 
in all their enterprises their plan was that 
each brother should be interested to the 
same extent as each of the others. An en- 
terprise in Georgia was set on foot and 
stock in it was issued in equal proportions 
to the brothers. ‘The brother in Georgia 
organized a corporation and was its presi- 
dent. He obtained from the other brothers 
an option on their stock at a certain price 
upon the plea that he wished to be in posi- 
tion to sell out the plant, which was al- 
leged not to be prospering, and, if he sold, 
this would be for the equal benefit of all 
the brothers. He sold out the plant and 
accounted to his brothers only for the op- 
tion price, though by such sale the stock 


(7) Oliver v. Oliver, 118 Ga. 362, 45 S. E. 
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was greatly more valuable. It was also 
shown that his statement of the corpora- 
tion’s affairs omitted certain assets, of 
which his brothers learned afterwards. 

The court decided the case “upon the 
relation which a director bears to an indi- 
vidual stockholder,” though it would look 
as if it could have been disposed of on 
other grounds, The opinion says: “All the 
authorities agree that he is trutsee for the 
coripany and in his capacity as such he 
serves the interest of the entire body of 
stockholders, as well as those of the indi- 
vidual shareholder. * * * But the fact 
that he is trustee for all is not to be per- 
verted into holding that he is under no 
obligation to each. * * * That he is pri- 
marily trustee for the corporation is not 
intended to make the artificial entity a 
fetich to be worshipped in the sacrifice of 
those who, in the last analysis, are the 
real parties in interest. No process of rea- 
soning and no amount of argument can de- 
stroy the fact that the director is, in a most 
important and legitimate sense, trustee for 
the stockholders. * * * Not a strict trustee, 
since he does not hold title to the shares; 
not even a strict trustee who is practically 
prohibited from dealing with his cestui que 
trust; but a quasi trustee as ta the share- 
holder’s interest in the shares.” 

Pause ought to be made here to inquire 
how in any different way the interest of a 
stockholder is, as taking away strictness 
in trusteeship, of any materiality. The 
words quoted could be well paraphrased as 
to an ordinary trust in the following way: 
A trustee is not a strict trustee since he 
does not hold title to the equitable interest 
of the cestui que trust, * * * but a quasi 
trustee as to the cestuwi que trust’s interest 
in his equitable interest. But that would 
sound like nonsense.. The second clause 
may not be paraphrased, as it is merely the 
statement of a well-settled rule. 

Then the Judge proceeds as follows: “If 
the market or contract price of the stock 
should be different from the book value, 
he would be under no legal obligation to 
call special attention to that fact: for the 





stockholder is entitled to examine the 
books, and this source of information, at 
least theoretically, is equally accessible to 
both, It might be that the director is in 
possession of information which his duty 
to the company requires him to keep se- 
cret; and, if so, he must not disclose the 
fact even to the shareholder; for his obli- 
gation to the company overrides that to 
an individual holder of the stock. But if 
the fact so known to the director can not be 
published, it does not follow that he may 
use it to his own advantage and to the 
disadvantage of one whom he also repre- 
sents. The very fact that he can not dis- 
close prevents him from dealing with one 
who does not know, and to whom material 
information can not be made known. If, 
however, the fact within the knowledge of 
the director is of a character calculated to 
affect the selling price, and can, without 
detriment to the interests of the company, 
be imparted to the shareholder, the direc- 
tor, before he buys, is bound to make a full 
disclosure.” 

This is good, equitable doctrine, or as 
good as could be asked for under the right 
of the director to deal with the sharehold- 
er, but it leaves large opportunity for the 
director to take advantage of the share- 
holder. Even the theoretical right the 
judge speaks of is little more than a right 
of that kind, for mere rows of figures, in 
their great abundance, might be a very 
insufficient basis upon which to predicate a 
conclusion as to the value of stock. Divi- 
dends can be forced or impeded, and im- 
peding might be truer business policy than 
forcing. director should know far 
better than the stockholder what are the 
prospects of a corporation as based on 
things no books may show. It is strange, 
however, that Judge Lamar cites so many 
cases opposed to his view and none in its 
support. 

The Equitable Relation of Contributors 
to a Trading Trust—It is easily to be de- 
duced from the cases from which Judge 
Lamar dissented, that there is no presump- 
tion of fraud or lack of full disclosure—and 
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even also from what Judge Lamar says— 
against a director, but what we have 
quoted from Perry on Trusts supra shows 
the burden is on a trustee to show entire 
fairness on the part of the trustee in any 
transaction he has with his cestui que trust. 
The rule is stated to be in regard to a 
trustee that: “If a loss occurs from any 
want of attention, care and diligence in 
him after his acceptance, he may be held 
responsible for failure to do that which he 
ought to do as well as for his acts of posi- 
tive misconduct.”* As to a director, how- 
ever, the U. S. Supreme Court,® approved 
what was said in a Pennsylvania case, that’? 
directors are not accountable “except when 
they have been personally guilty of some 
fraud or have connived at some fraud in 
others, or where such fraud might have 
been prevented had they given ordinary at- 
tention to their duties.” 


In Massachusetts,! shareholders in a trust 
were treated in a suit against a trustee ex- 
actly as other cestuis que trust of an ex- 
press trust. There was mismanagement and 
it was said of the trustee that: “He could 
not properly discharge his duty by surren- 
dering his control * * or be indifferent 
when the course of affairs was distinctly 
disadvantageous to the beneficiaries whose 
interests he had been selected to protect.” 


An Illinois case’™* treats of the duty of 
trustees to subscribers or contributors to 
a savings society, and indicates plainly that 
the only reason it held the trustees liable 
for losses was because of the more severely 
strict liability governing them than is the 
rule as to directors. It would seem to be 
true that such contributors should stand 
precisely as do certificate holders, whose 
interests are transferrable just as are 
shares of stock. 

The Illinois court, conceding that the 
rule as to directors was correctly ex- 


(8) Perry on Trusts (4th Ed.) Sec. 266. 

(9) Briggs v. Spaulding, 141 U. S. 132. 

(10) Spering’s Appeal, 71 Pa. St. 11. 

(11) Ashley v. Winkley, 209 Mass. 509, 95 N. 
E. 932. 

(12) Holmes v. McDonald, 226 Ill. 169, 80 N. 
E. 714. 





pounded in Briggs v. Spaulding’® and that 
mere inactivity on the part of a director 
would not expose him to liability to a stock- 
holder, said: “In our judgment, the duties 
and responsibilities of the trustee herein 
partake more of the character of ordinary 
trustees than of bank directors or of any 
other officer of an incorporated company.” 
The trustees of this society merely left to 
three of their number the management of 
the society’s funds, and they were lost. 
There was no charge of bad faith against 
these passive trustees. Their names and 
reputations in the community were used as 
a guaranty to induce deposits and the clear 
intimation is that had this been a bank and 
these trustees merely its directors they 
would not have been held. 

If the Massachusetts theory of volun- 
tary associations with transferrable shares 
and the property in which these shares rep- 
resent interests vested in trustees, with as 
full control over its management as if they 
held both the legal title and beneficial in- 
terest, is to be a means for aggregating 
capital for the carrying on business, to any 
considerable extent, as the times seem to 
promise, it is appropriate to consider the 
relation between shareholders and the man- 
agers of such property. 

At the outset it may be claimed,. that 
one advantage such a scheme promises is, 
that, equitable principles being the basis of 
the rights of such shareholders, there ought 
to result an uniformity in decision among 
the courts of the different states in all 
questions affecting this method of doing 
business. That uniformity has not been at- 
tained with respect to the rights of stock- 
holders against directors is manifest, and 
certainly, if directors may take advantage of 
their knowledge acquired through _ their 
management of corporate interests, as the 
cases we have instanced demonstrate, and 
yet be held to such slight responsibility for 
negligence, legitimate business is paying a 
heavy toll for the blessings of corporate 
organization. N. C. CoLirer. 

St. Louis, Mo. 


(13) Supra. 
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ADVERSE POSSESSION—COLOR OF TITLE. 





MARY M. MILLER & SONS v. SIMMONS et al. 





Supreme Court of Washington, February 24, 
1912. 





121 Pac. 462. 





A void deed is color of title, so as ta jitart 


the running of the statute of limitations, 





MORRIS, J.: Respondent is a corporation, 
and brought this action to quiet its title to 
lands in Kitsap county, and to enjoin appel- 
lants from cutting timber and committing oth- 
er acts of trespass thereon. Appellants an- 
swered, denying title in respondent and as- 
serting title in themselves as heirs of Charles 
L. Simmons and Louisa D. Simmons, father 
and mother of appellants, in whom, it is alleg- 
ed, the title to these lands rested at the time 
of their respective deaths prior to September 
2, 1879, and attacking the validity of the 
probate proceedings in the estate of Charles L. 
Simmons,. through which respondent claimed 
title. Respondent made reply to the affirmative 
defenses set up in the answer, pleading as res 
adjudicata a judgment in an action between 
the same parties, upon the same issues, in 
which respondent’s title was quieted to lands 
in Chehalis county, adverse possession, laches, 
and various statutes of limitations. It also as- 
serted the regularity and validity of the pro- 
bate proceedings in the estate of Charles L. 
Simmons. The lower court sustained all of re- 
spondent’s contentions, and this appeal is tak- 
en from its decree. 


(1, 2) The conclusion we have reached ren- 
ders it unnecessary to refer to all the facts 
questioned by appellants, since they play but 
little part in the determination of this appeal. 
In a general way, the history of the case is 
this: Charles L. Simmons, a white man was 
possessed of these lands for many years prior 
to his death, intestate, September 2, 1879. 
Louisa D. Simmons was a full-blooded Indian 
woman, who died intestate June 15, 1876. The 
record is silent as to the relation of these par- 
ties, other than that they lived together as hus- 
band and wite. On June 10, 1875, Charles L. 
Simmons executed a mortgage on the Kitsap 
county lands to W. W. Miller for $450, which 
mortgage and the note thereby secured were 
wholly unpaid at the time of Charles L. Sim- 
mons’ death. Upon said death, William D. 
Baker was apointed administrator of the es- 
tate, and qualified as such. Mary M. Miller, 
having become the owner of this note ana mort- 





gage by assignment, presented her claim to 
Baker, as administrator, and the same was al- 
lowed and approved. The personal property be 
ing insufficient to pay debts, application was 
made for a sale of real property, and on June 
14, 1880, an order of sale. was entered in the 
probate proceedings, and on November 1, 1881, 
upon due notice, the land was sold, and Mary 
M. Miller became the purchaser. The sale was 
confirmed January 22, 1883, and on March 31, 
1883, the administrator made his deed and de- 
livered the same to Mary M. Miller, and the 
same was subsequently placed of record. At 
the time the probate court made its order of 
sale, a guardian ad litem was appointed for 
these appellants. Mary M. Miller took actual 
possession of the land in 1887, and so remain- 
ed until October 24, 1894, when she passed the 
title to respondent, and said possession has 
since been maintained by it; respondent and 
its grantor, Mary M. Miller, having paid all 
taxes assessed against the property up to the 
time of the commencement of this suit. It is 
apparent that these facts in law are a sufficient 
answer to any contention of appellants as to 
the insufficiency or invalidity of the probate 
proceedings. The deed from the administrator 
to Mary M. Miller was given in 1883. It is not 
attacked until the commencement of this ac- 
tion in 1910; the youngest of the appellants 
then being 38 years of age. ‘i'wenty-seven years 
would put in full operation every statute of lim- 
itations affecting actions of this character, ir- 
respective of the character and effect of the 
admunistrator’s deed, as it has been the uni- 
versal holding of this court that a void deed is 
eolor of title, starting the running of the stat- 
ute of limitations. Ward v. Huggins, / Wash. 
617, 32 Pac. 740, 1015, 36° Pac. 285; Philadel- 
phia Mortgage Co. v. Palmer, 32 Wash. 455, 73 
Pac. 501; Hamilton v. Witner, 50 Wasn. 689, 
9/ Pac. 1084, 126 Am. St. Rep. 921; Lara v. 
Sandell, 52 Wash. 53, 100 Pac. 166; Huber v. 
Brown, 57 Wash. 654, 107 Pac. 850; Baylis v. 
Kerrick, 116 Pac. 1082; Fish v. Fear, 116 Pac. 
1083; Dibble v. Bellingham Bay Land Co., 163 
U. &. 63, 16 Sup. Ct. 939, 41 L. Ed. 72. 


(3) This ruling being controlling upon the 
rights of the parties, no further attention need 
be paid to the numerous assignments of error, 
save one, in which respondent’s capacity to 
maintain this action is questioned. Section 
3715, Rem. & Bal. Code, provides that no cor- 
poration shall be permitted to commence or 
maintain any action in the courts of this state 
without alleging and proving the payment of 
its annual license fee last due, and that a cer- 
tificate of such payment, under the seal of the 
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Secretary of State, shall be prima facie evi- 
dence of such payment. In its complaint, re- 
sponaent alleged the payment of its license fee 
for the current year. Upon the trial, the secre- 
tary and manager of respondent testified that 
its license fees had all been paid. Counsel for 
appellants contends the payment could only be 
proved by the production of a certificate from 
the Secretary of State. There is no merit in 
such a contention. ‘The provision of the stat- 
ute that the certificate of the Secretary of 
State shall be prima facie proof cannot be con- 
strued to mean that such certificate is the only 
competent proof. Such a payment, like any 
other payment, may be established by direct 
evidence of the person making the payment. 

(4) It is to be further noted that the para- 
graph of the complaint alleging such payment 
is not denied in the answer, It was therefore 
not an issuable fact in the case requiring proof. 
Rothchild Bros. v. Mahoney, 51 Wash. 633, 99 
Pac. 1031. 

The judgment is affirmed. 

DUNBAR, C. J. and MOUNT, FULLERTON, 
and ELLIS, JJ., concur. 


Note.—Color of Title as Depending on Deed 
Void on Its Face.—Mere invalidity of deed for 
matter dehors the deed itself is not touched up- 
on in his note, for we think there is not much, if 
any, authority which disputes the proposition 
that it will constitute color of title. But that a 
deed which-on its face shows its being made is 
without any authority of law may constitute 
color of title is a wholly different proposition, 
and in regard to this it is difficult to say on 
which side the preponderance of authority lies. 
The cases on this subject are numerous and we 
must content ourselves with reference to suck 
as support their rulings with reasoning. 

Cases Holding Defective Deed Not Color of 
Title—In Louisiana cases have quite steadily 
held that there cannot be good faith in asserting 
ownership—that is legal good faith—of that to 
which one has a legally insufficient title. Thus it 
was said in an early case: “Good faith is or- 
dinarily tested by inquiring whether the defect 
in the title proceeds from a vice in form or a 
want of right in the person who conveyed; in 
other words, if it is an error in fact or an error 
in law under which the purchaser holds the ob- 
ject claimed.” Hall v. Moore, 27 La. Ann. 596. 

later decision said: “There is no defect 
stamped on the face and that is what is meant 
by valid form in a deed which would enable a 
holder under it to prescribe.” And: “The title 
must be apparently good. * * * A title defective 
in form cannot be the basis of prescription.” 
Miller v. Shotwell, 38 La. Ann. 88s. 

_In Texas it was ruled that the deed of a mar- 
ried woman to her separate property must show 
statutory acknowledgment to have any validity, 
and, as no estoppel even by receipt of purchase 
money arises, such a deed is merely a pretended 
conveyance, which passes “neither a legal nor an 
equitable title’ and can “certainly, therefore, con- 





stitute neither a title nor color of title.” Sil- 


,cock v. Baker, 25 Tex. Civ. App. 508, 61 S. W. 


939. 

Texas Supreme Court said as to an instru- 
ment purporting to convey a homestead—found 
to be such as a fact—that “whether the instru- 
ment under which Lea claimed the title was an 
absolute deed—the wife not being privily exam- 
ined—or a mortgage to secure'a debt to Lea, it 
was void; it conferred no title upon the vendee 
and there was neither title nor color of title to 
support the plea. Art. 16, sec. 50, Const. Texas; 
League v. Rogau, 59 Tex. 431.’ Garner v. 
Black, 95 Tex. 125, 65 S. W. 875. 

In League v. Rogan, supra, in saying what con- 
stitutes “title or color of title,” it was declared 
it must be “valid in itself, when tested by itself 
and not tried by the title of others. It must 
have an intrinsic validity as between the parties 
to it, though it be relatively void as respects the 
rights of third persons.” 

It is to be observed, however, that these deci- 
sions were rendered in respect of defenses claim- 
ed under a three-year statute of limitations - 
which defined color of title as “a consecutive 
chain of such transfer down to such person in 
possession without being regular, as if one or 
more of the memorials or muniments be not 
registered or duly registered, or be only in writ- 
ing, or such like defect as may not extend to or 
include the want of intrinsic fairness and hon- 
esty.” Black v. Garner (Tex. Civ. Auu.) 63 S. 
W. 918. As to such a statute it was said a deed 
by a married woman not acknowledged “was in 
no sense fair and honest. It is, therefore, not 
color of title, within the meaning of the statute. 
Hussey v. Moser, 70 Tex. 42, 7 S. W. 606. 

But also under the five-year statute of limita- 
tions which bases claim of title upon “a deed” 
it was ruled that: “The writing must be on its 
face a deed. If, upon applying the rules of law, 
it appears on its face void, then it is not a deed. 
but a mere memorandum or other writing.” 
Schleicher v. Gatlin, 85 Tex. 270, 20 S. W. 120. 

In Kansas it was held that a tax deed void on 
its face will not start the statute of limitations. 
Larkin v. Wilson, 28 Kan. 513. The reasoning 
as to a tax deed is elaborated in a prior Kansas 
case where it is said: “When the deed discloses 
upon its face that its execution is in violation of 
law, the law will not assist it. No statute of 
limitations can be brought in to aid its validity. 
The party accepting it and claiming under it has 
full notice of its illegality and must abide the 
consequences of such illegality. He has no rea- 
son to complain.” Shoat v. Walker, 6 Kan. 65, 
approved in Waterson v. Devol, 18 Kan. 223. 

This reasoning would seem to apply forcibly 
to married women’s deeds not acknowledged as 
by statute required to validate her act. 

In North Carolina it was said: “The general 
rule of law is that the possession must com- 
mence under a claim or color of title which pur- 
ports to be valid. If the claim of the party be 
invalid on its face, or if the deed under which 
he claims be void or insufficient in form to pass 
the title or the description therein be fatally de- 
fective, in such cases the possession is not adverse 
under our statute, because the party acquiring 
possession: must be presumed to know the law 
and to see that in such cases there is no color of 
title, and therefore he is presumed not to have 
the animo domi which is always essential in an 
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adverse possession. ‘Colorable title’ then in ap- 
pearance is title but in fact is not, or may not 
be any title at all. It is immaterial whether the 
conveyance actually passes the title to property, 
for that is not the inquiry. Does it appear to do 
so, is the test.” Dickens v. Barnes, 79 N. C. 490. 

The U. S. Supreme Court said of a tax deed: 
“It was not merely void by extrinsic facts shown 
to defeat it, but was absolutely void on its face. 
And we think the court erred in holding that 
such an instrument could create color of title 
which would bring the case within the foregoing 
statute of limitations.” Redfield v. Parks, 132 
U. S. 239, citing Moore v. Brown, 11 How. 414. 

In Maryland, the rule has been expressed as 
follows: “Color of title, according to the most 
approved authorities, is taken to be such title as 
in appearance is good and sufficient, but which 
in reality is not good and effectual. The paper 
title. to give color, must be so far prima facie 
good in appearance as to be consistent with the 
idea of good faith on the part of the party enter- 
ing under it.” Baker v. Swan, 32 Md. 355. 

Cases Contra—In Iowa it was ruled that 
though a deed shows on its face it is defective 
or that the purchaser knows of its defectiveness, 
does not prevent a statute of limitations running 
in his favor because there is no necessary incon- 
sistency with a bona fide claim of right, saying 
that even a tax deed void on its face has been 
held to be sufficient color of title. Hughes v. 
Wyatt, 125 N. W. 334. 

In a former case this court said of a claimant 
under a receipt, which he mistakenly believed 
gave him the right to acquire public land under 
the tree culture act, that the statute of limita- 
tions ran in his favor. The court said: “That 
he was mistaken can make no difference, so long 
as he honestly believed, though mistakenly, that 
he had the right to acquire the land under the 
tree culture act. He had the assurance of his 
attorney, who. was a judge of the district court 
when the letter was written and this, with the 
acceptance of his application at the local land 
office, might well have convinced him of such 
right.” Blumer v. Iowa, etc., Land Co., 129 Iowa 
37, 105 N.. W. 342, 113 Am. St. Rep. 444. 

Vermont Supreme Court speaks with refer- 
ence to color of title as follows: “We need go 
no further than to determine whether the deed 
was sufficient to constitute color of title in the 
grantees therein and their successors—for all 
agree that an instrument quite insufficient as a 
conveyance may constitute color of title. The 
office of color of title in the acquisition of lands 
by adverse possession is merely to determine the 
character of the occupant’s possession and define 
its limits and extent. Hence it is that the pres- 
ence on the record of a document purporting to 
vest a person with title may amount to color of 
title in that person. 3 Wig. Ev. sec. 1653, though 
it be so defective as to be utterly insufficient to 
convey the title, 33 Ky. L. R. 931, 111 S. W. 360. 
In such cases it is immaterial that the instrument 
is void as a source of title by grant. 3 Wig. 
Fv., sec. 1778. 
444, 74 Atl. 197.” 

This case cites holdings as follows: Deed by 
attorney without proof of authority. Monro 
v. Merchant, 28 N. Y. 41: Tax deed on void 
sale. Osceola Land Co. v. Chicago M. & L. Co. 
(Ark.), 103 S. W. 609; Trustees’ deed not au- 
thorized by court (Ga.), 59 S. E. 798; Married 


Hassam vy. Safford L. Co., 82 Vt.’ 








woman’s deed not joined in by husband, So. Ry. 
Co. v. Hayes (Ala.), 43 So. 487. 

This office of color of title may be thought to 
be. acceptable under registration system for the 
constructive notice thus imparted, and therefore 
would justify relaxation of older technical rules 
about defectiveness on the face of paper title, 
Then, too, as land does not lie out unoccupied as 
formerly, knowledge of its occupancy in hos- 
tility to the rightful owner is more to be pre- 
sumed and, correspondingly, laches on his part in 
failing to challenge that occupancy. ; 
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Grant Building, Atlanta, Ga. 
Secy., Orville A. Park, 
Macon, Ga. 
IDAHO. 
Pres., Frank T. Wyman, 
Boise, Idaho. 
Secy., B. S. Crow, 
Boise, Idaho. 
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ILLINOIS. 
Pres., H. K. Tenney, 
205 La Salle Street, Chicago, Illinois. 
Secy., John F. Voigt, 
Mattoon, Illinois. 
INDIANA. 
Pres., Samuel Parker, 
south Bend, Indiana. 
Secy., Geo. H. Batchelor, 


Union Trust Bldg., Indianapolis, Indiana. 


IOWA. 
Pres., C. G. Saunders, 
Council Bluffs, Iowa. 
Secy., H. C. Horack, 
Iowa City, Iowa. 
KANSAS. 

Pres., J. D. McFarland, 
‘Lopeka, Kansas. 
Secy., D. A. Valentine, 
Topeka, Kansas. 

KENTUCKY. 
Pres., Hon. John B. Baskin, 


Columbia Building, Louisville, Kentucky. 


Secy., Robert A. McDowell, 
Kenyon Building, Louisville, Kentucky. 
LOUISIANA. 
Pres., Jos. W. Carroll, 
801 Hennen Bldg., New Orleans, La. 
Secy., Charles A. Duchamp, 
301 Weis Bldg., New Orleans, La. 
MAINE. ’ 
Pres., O. F. Fellows, 
Bangor, Me. 
Secy., Norman L. Bassett, 
Vickery Bldg., Augusta, Me. 
MARYLAND. 
Pres., James Alfred Pearce, 
Annapolis, Maryland. 
Secy., James W. Chapman, Jr., 
Calvert Bldg., Baltimore, Maryland. 
MASSACHUSETTS. 
Pres., Alfred Hemenway, 
Tremont Bldg., Boston, Mass. 
Secy., Robert Homans, 
Exchange Bldg., Boston, Mass. 
MICHIGAN. 
Pres., Arch B. Eldredge, 
Marquette, Mich. 
Secy., William J. Landman, 
Grand Rapids, Mich. 
MINNESOTA. 
Pres., C. A. Severance, 
Merchants’ National Bank Bldg., 
St. Paul, Minn. 
Secy., Charles W. Farnham, 
Endicott Bldg., St. Paul, Minn. 
MISSISSIPPI. 
Pres., A. F. Fox, 
West Point, Miss. 
Secy., Sydney Smith, 
Jackson, Miss. 
MISSOURI. 
Pres., Morton Jourdan, 
St. Louis, Mo. 
Secy., John G. Schaich, 
Kansas City, Mo. 


MONTANA. 
Pres., John T: Smith, 
Livingston, Mont. 


Secy., H. P. Samuels, 
Three Forks, Mont. 





NEBRASKA. 
Pres., Wm. A. Redick, 
2120 Emmet Street, Omaha, Nebr. 
Secy., Alfred G. Ellick, 
Brandeis Theatre, Omaha, Neb, 
NEVADA. 
Pres., Hugh H. Brown, 
Tonopah, Nevada. 
Secy., Robert Richard, 
Reno, Nevada. 
NEW HAMPSHIRE. 
Pres., Hon. Edgar Aldrich, 
Littleton, New Hampshire. 
Secy., Arthur H. Chase, ~ 
Concord, New Hampshire. 
NEW JERSEY. 
Pres., Hon. William M. Johnson, 
Hackensack, New Jersey. 
Secy., William I. Kraft, 
207 Market Street, Camden, New Jersey. 
NEW MEXICO. 
Pres., J. M. Hervey, 
Allison Bldg., Roswell, New Mexico. 
Secy., Miss Nellie C. Brewer, 
Albuquerque, New Mexico. 
NEW YORK. 
Pres., William Nottingham, 
Syracuse, New York. 
Secy., Frederick E. Wadhams, 
Albany, New York. 


NORTH CAROLINA. 
Pres., Francis D. Winston, 
Windsor, North Carolina. 
Secy., Thomas Davis, 
Wilmington, North Carolina. 
NORTH DAKOTA. 
Pres., Andrew Bruce, 
Grand Forks, North Dakota. 
Secy., C. S. Buck, 
Jamestown, North Dakota. 
OHIO. 
Pres., F. L. Tat, 
Cleveland, Ohio. 
Secy., Gilbert Stewart, Jr., 
Columbus, Ohio. 
OKLAHOMA. 
Pres., John H. Burford, 
Guthrie, Oklahoma. 
Secy., Clinton O. Bunn, 
Oklahoma, Oklahoma. 
OREGON. 
Pres., W. T. Slater, 
Salem, Oregon. 
Secy., William L. Brewster, 
kortland, Oregon. 
PENNSYLVANIA. 
Pres., George R. Bedford, 
Wilkesbarre, Pa. 
Secy., Hon. William H. Staake, 
City Hall, Philadelphia, Pa. 
RHODE ISLAND. 
Pres., Albert A. Baker, 
49 Westminster Place, Providence, R. I. 
Secy., Howard B. Graham, 
4 Weybosset Street, Providence, R. I. 
SOUTH CAROLINA. 
Pres., Hon. P. H. Nelson, 
Columbia, South Carolina. 
Secy., Edward L. Craig, 
Columbia, South Carolina. 





AE is et 














et rhe ete ce mee = 


f 


370 CENTRAL LAW JOURNAL. 





No. 20 








SOUTH DAKOTA. 
Pres., Norman T. Mason, 
Deadwood, South Dakota. 
Secy., J. H. Voorhees, 
Sioux Falls, south. Dakota. 
TENNESSEE. 
Pres., L. D. Smith, 
Knoxville, Tenn. 
Secy., Chas. H. Smith, 
Knoxville, Tenn. 
TEXAS. 
Pres., R. E. L. Saner, 
Dallas, Texas. 
Secy., J. B. Cave, 
Austin, Texas. 
UTAH. 
Pres., E. B. Critchlow, 
McCormick Block, Salt Lake City, Utah. 
Secy., Stephen R. Richards, 
Boston Bldg., Salt Lake City, Utah. 
VERMONT. 
Pres., Rufus E. Brown, 
Burlington, Vermont. 
Secy., Col. John H. Mimms, 
Burlington, Vermont. 
VIRGINIA. 
Pres., Hon. George L. Christian, 
Richmond, Va. 
Secy., John B. Minor, 
Charlottesville, Va. 
WASHINGTON. 
Pres., Thomas Dovell, 
Seattle, Wash. 
Secy., C. W. Schaffer, 
Olympia, Wash. 
WEST VIRGINIA. 
Pres., Hon. Benj. #. Keelar, 
Charleston, W. Va. 
Secy., Charles McCamie, 
Wheeling, W. Va. 
WISCONSIN. 
Pres., John M. Olin, 
Madison, Wisc. 
Secy., Adolph Kennebey, 
415 Camp Bldg., Milwaukee, Wisc. 
WYOMING. 
(No association there.) 





BAR ASSOCIATION MEETINGS—WHEN 
AND WHERE HELD. 
AMERICAN—Milwaukee, August 27-31. 
ALABAMA—Montgomery, July 12 and 13. 
ARKANSAS—Little Rock, May 28 and 29. 
COLORADO—Colorado Springs, first week in 
July. 
FLORIDA—Jacksonville, June 6, 7, 8. 
GEORGIA—Tybee Island, off Savannah, May 
30. 
INDIANA—South Bend, July 10 and 11. 
KENTUCKY—Louisville, July 10 and 11. 
MARYLAND—Cape May, N. J., July 1, 2, 3. 
MICHIGAN—Saginaw. Date not fixed. 
MISSISSIPPI—Jackson, May 8, 9, 10. 
MISSOURI—St. Louis. Date not fixed. 
NEW JERSEY—Atlantic City, June 14 and 15. 
NORTH CAROLINA—Morehead City, July 2, 
3, 4, 5. 





OHIO—Cedar Point, July 9, 10 and 11. 

PENNSYLVANIA—Cape May, June 25, 26, 27, 

RHODE ISLAND—Narragansett Bay, first 
Saturday in June. 

TENNESSEE—Knoxville, July 9, 10 and 11. 

TEXAS—Galveston, July 2, 3, 4. 

UTAH—Ogden, June 15. 

VIRGINIA—Old Point Comfort, August 6, 7, 
8. 

WEST VIRGINIA—Grafton, July 17 and 18. 

WISCONSIN—Milwaukee, August 27. 








CORRESPONDENCE. 





ANNOUNCEMENT OF THE AMERICAN BAR 
ASSOCIATION COMMITTEE ON INCREASE 
OF MEMBERSHIP. 

Editor Central Law Journal: 

May 1, 1912. 

Stephen S. Gregory, President of the Amer- 
ican Bar Association has inaugurated a. nation- 
wide movement for an increase in the member- 
ship of the American Bar Association with the 
end in view of increasing the efficiency of the 
organization in an endeavor to make it a 
greater power for good in carrying out the 
purposes for which it was organized, 

Many of your readers doubtless are interested 
in what the American Bar Association is doing 
and no doubt all of them would be interested 
in this movement. Undoubtedly a great many 
of the four thousand or more present members 
of the American Bar Association are on your 
list of readers. 

I conducted a similar campaign for new 
members in ‘the Illinois State Bar Association, 
a year ago, increasing its membership ap- 
proximately twenty-five per cent. In Chicago, 
on Anril 26th and 27th, 1912, we had the largest 
meeting of our Illinois State Bar Association 
ever held. 

Will you kindly give us a story in your own 
way of what the American Bar Association has 
done, is doing and what in your opinion it 
ought to do? 

If you are interested at all in the matter, I 
will be pleased to let you know each month 
from now until the annual meeting in August, 
the results of our efforts. 

Any of your readers who would be interested 
in joining the American Bar Association can 
obtain complete information how to do so by 
dropping a card to me or by applying to any 
other member of the committee. 

Thanking you in advance, I am, 

Cordially yours, 
CHARLES J. O'CONNOR. 

1522 Tribune Bldg., Chicago, Il. 


[Note.—This special Bar Association Number 
of the Central Law Journal sufficiently indi- 
cates our deep personal interest in the suc- 
cess of the Association. We shall report as 
promptly as Mr. O'Connor shall give us the in- 
formation, the number of applications for mem- 
bership that come in during the present cam- 
paign.] 














YI IMA 


Vou. 74 


CENTRAL LAW JOURNAL. 371 








BOOK REVIEW. 


CASE AND COMMENT’S SYMPOSIUM ON THE 
SUBJECT OF JUDICIAL PROCEDURE. 


The April number of Case and Comment con- 
tains a symposium on the subject of “Reform 
in Procedure.” 

All the articles deal generally with the sub- 
ject though none of them are constructive in 
their treatment. It seems now, that all lawyers 
are joining in the general hue and cry about de- 
lays and delinquencies in the administration of 
justice, but very few suggestions are being of- 
fered to right a condition that has been univer- 
sally admitted. The time to shout “fire, fire,” 
has passed; it is time now for somebody with 
an effectual “fire” extinguisher to come on the 
scene. 

Our contemporary’s symposium besides being 
non-constructive in its character, so far as of- 
fering any solution for the problem is concerned, 
loses much of the influence it might have had 
by the attempt of the publishers to create the 
impression that all of the articles, by such men 
as Mr. Root, Mr. Lehman and others, are origi- 
nal contributions to that symposium. 

As a matter of fact Mr. Lehman’s contribu- 
tion on Conservatism in Legal Procedure was 
merely a republication of his address on that 
subject delivered before the Oklahoma Bar As- 
sociation on January 4, 1909.. The same is true 
of Senator Root’s contribution on Judicial De- 
cisions and Public Feeling, which was a publi- 
cation of the senator’s able address before the 
last meeting of the New York Bar Association. 

Observing Mr. Root’s contribution to this sym- 
posium and not reading it closely to observe 
whether it was merely his last public address, 
we wrote Senator Root for his views on another 
subject of great importance calling attention to 
the fact that he had just contributed to the 
columns of our contemporary. In answer to 
this letter, Senator Root stated that his en- 
gagements were so pressing that he was un- 
able to write any articles at the present time, 


adding: “The article, to which you refer, in 
Case and Comment, bears a title that is mislead- 
ing. I did not write the article for the maga- 


zine. The article is a speech which I delivered 
in New York, last January, as president of the 


State Bar Association, and Case and Comment 
has simply reprinted the speech as if it were 
an article which I had written for them.” 


While we believe that the addresses orf sucn 
lawyers as Mr. Lehman or Senator Root should 
in most cases be widely reprinted and circulat- 


ed, we believe it will tend to assist lawyers who 
are accustomed to follow closely the literature 
of the law on such important subjects as Re- 
form in Procedure for publishers to accurately 


designate whether the contribution is original 
or is a reprint of an address delivered on some 
previous occasion. 

We trust our contemporary will accept our 
suggestion in good part and not permit its in- 
fluence to be injured by such mere incidents 
attending the publication of its contributions 
as are apparently intended to mislead the read- 
er concerning the originality of the contribu- 
tions to its columns. 





BOOKS RECEIVED. 


Digest of Opinions of the Judge-Advocates 
General of the Army. 1912. By Charles Roscoe 
Howland, Washington, D. C., Government Print- 
ing Office. 

Medical Jurisprudence and Toxicology, 8th Ed. 
By John J. Reese, M. D., late Professor of 
Medical Jurisprudence and Toxicology in the 
University of Pennsylvania; late president of 
the Medical Jurisprudence Society of Philadel- 
phia. Revised by D. J. McCarthy, A. B., M. D. 
Price, $3.00. Philadelphia, Pennsylvania. P. 
Blakiston’s Son & Co. Review will follow. 

Law of Judicial Precedents, or the Science of 
Case Law. By Henry Campbell Black, M. A. 
Price, $3.75. St. Paul, Minnesota. West Pub- 
lishing Company. Review will follow. 

MeQuillin Municipal Corporations, Vol. III. A 
Treatise on the Law of Municipal Corporations. 
By Eugene McQuillin, in six volumes. Price, 
$6.50. Chicago, Illinois. Callaghan & Co. Re- 
view will follow. 








HUMOR OF THE LAW. 


Representative Martin W. Littleton, discus- 
sing the Sherman law with a Pittsburg re- 
porter, said: 

“You can’t defend this law. Its defense is 
as lame as that of the man who defended the 
widow. 

“A widow of very overbearing temper -was 
about to marry again. A man said of her at:a 
lodge meeting: 

“Dear me, that termagant! I shouldn’t want 
to be her second husband, would you?’ 

“Then the widow’s defender answered lame- 
ly: ts 
“*Well; I'd rather be her second husband than 
her first.’’’"—Minneapolis Journal. 





“George,” said the beautiful girl, as she 
nestled close to him, “the last time you called, 
you proposed.” 

“T did, sweet one.” 

“And I accepted you.” 

“You did, love.” 

“IT presume, George,” she went on, in her most 
fascinating manner, “that you look upon me 
merely a8 a foolish, thoughtless girl, but— 
but a 

“How ean you think so, pet?” he interrupted. 

“But,” she went on in a more businesslike 
way, “I have something of the business instinct 
of the new woman in me, and—and—I shall have 
to ask you to repeat the proposal to-night. The 
last time you called it was Sunday, and con- 
tracts made on that day, I learn, are not legally 
binding.” 


Abraham Lincoln, so the story goes, while 
going along a country road with a pitchfork 
over his shoulder, was attacked by a dog. He 
jabbed the fork through the dog, killing him 
instantly. The case was then taken to court. 
When Lincoln was called to tell his story, he 
told the judge that the dog attacked him and 
he killed him. 

The judge then said: “Why didn’t you use 
the other end of the fork?” 

“Why didn’t the dog come at me with the 
other end?” was the answer. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1. Attorney and Client—Advice.—An attor- 
ney would be liable for damages to his clients 
from his advice to one of them to testify false- 
ly in a matter committed to the attorney’s legal 
guidance.—Flynn y. Judge, 133 N. Y. Supp.,’ 794. 
794. 





2. Presumption.—There is no presumption 
that the attorney who appeared for defendant 
prior to final judgment had autnority to appear 
in subsequent proceedings.—Wulff v. Wulff, 133 
N. ¥. Supp., 80/. 

3. Bankruptcy—Acknowledgment of Debt.— 
Inclusion by a bankrupt in his schedules of a 
dew. barred by limitations held to constitute an 
acknowledgment, taking the claim out of the 
statute of limitations.—In re Currier, U. S. D. 
C., 192 Fed. 695. 

4. Appointment of Receiver.—Notice of an 
application for the appointment of a receiver 
for a bankrupt at the time of adjudication 
should have been given to a receiver of the 
bankrupt appointed by a state court.—Sidney L. 
Bauman Diamond Co. v. Hart, C. C. A., 192 Fed. 
498. 








5. Bar to Discharge.—The obtaining of a 
surety or indemnity bond by a bankrupt by 
means of a materially false statement was not 
the obtaining of “property” on credit which 
bars his right to a discharge.—In re Tanner, 
UC. S. D. C., 192 Fed. 572. 





6. The power of Congress to establish uni- 
form bankrupt laws is exclusive only to the ex- 
tent it is actually exercised.—Lace v. Smith, 
R. 1., 82 Atl. 268. 


7.——Fraud.—To prevent discharge in bank- 
ruptcy, it must be shown not only that bank- 








rupt intended to keep kind of books he kept, 
but also that he intended such books to con- 
ceal his financial condition.—In re Marcus, U. 
S. D. C., 192 Fed. 743. 

8. Mortgage.—A proceeding by a bank- 
rupt’s trustee to set aside the lien of a mort- 
f@age executed on property alleged to have been 
conveyed by the bankrupt in fraud of creditors 
held a controversy arising in bankruptcy pro- 








ceedings, and reviewable only on _ appeal. 
Bankr. Act, secs. 24a, 24b.—Barnes v. Pampel, 
C. C. A., 192 Fed. 5265. 

9. Preference.—Appropriation and _ ship- 


ment of certain cotton to fulfill certain forged 
bills of lading by the bankrupts, on the faith 
of which a foreign bank had discounted cer- 
tain drafts, held not voidable as a preference, 
—Pyle v. Texas Transport & Terminal Co., U. 
8. D. C., 192 Fed. 725. 

10. Preference.—The application by a bank 
of a deposit by a corporation about to become 
bankrupt to the payment of a note held by the 
bank held an unlawful preference, void under 
the bankruptcy act.—Gnarini v. Swiss Ameri- 
can Bank of Locarno, Switzerland, Cal., 121 
Pac. 726. 

11. Provable Debt.—The assent by a third 
person to an agreement by one person with 
another for the benefit of the third person must 
be made effective before the bankruptcy of the 








promisor.—Blake vy. Atlantic Nat. Bank, R. I, 
82 Atl. 225. 
12. Reclamation of Seller.—A written con- 





tract under which a fertilizer company shipped 
fertilizers to a bankrupt for sale shortly be- 
fore his bankruptcy held on its face to be one 
of consignment to him as agent, and to entitle 
the company to reclaim the fertilizer remain- 
ing on hand and the amounts collected by the 
trustee for that sold.—In re Smith, U. S. D. C,, 
192 Fed. 574. 

13. Recording Deed.—Deed of trust made 
more than four months before the filing of a 
petition in bankruptcy, but recorded within the 








four months, is not void, under Bankruptcy 
Act.—Laurel Oil & Fertilizer Co. v. Horne, 
Miss., 57 So. 624. 

14. Staying Discharge.—A _ subcontractor 
as an intervener in bankruptcy proceedings 


against the contractor held not entitled to stay 
of the discharge until the subcontractor can 
prosecute his claim to judgment.—In re Good- 
rich, U. S. D. C., 192 Fed. 746. 


15. Banks and Banking—Coilection.—Where 
a depositor of a check acquiesced in its being 
held by the bank in which it was deposited, and 
it was thereafter forwarded and protested for 
nonpayment, it was no defense to his liability 
that it was not forwarded sooner.—Elliott v. 
Peet, U. S. D. C., 192 Fed. 699. 

16. Beneficial Associations — By-Laws. — 
Constitutional provision of a beneficial associa- 
tion, requiring members to provide themselves 








with uniforms as a condition precedent to re- 
ceiving benefits, held not unreasonable.—Solari 
N. E. 


v. Italian Society of Columbus, Mass., 97 
765. 


17. Bills and Notes—Consideration.—Stock 
issued by a corporation formed by its promo- 
ters by fraudulently procuring a certificate of 
incorporation held to be no consideration for 
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a note for the price thereof.—Todd v. Ferguson, 
Mo., 144 S. W. 158. 

18. Delivery.—The delivery of a check ‘by 
the maker to his agent is not delivery to the 
payee—Barry v. Mutual Life Ins. Co. of New 
York, Mass., 97 N. E. 779. 





19. Carriers of Live Stock—Insurer.—A 
carrier of live stock is an insurer of its safe 
delivery, except where loss results from the act 
of God or the nature of the animals themselves. 
—Chesapeake & O. Ry. Co. v. Magowan, Ky., 
144 S. W. 80. 


20. Carriers of Passengers—Baggage.—To 
require employes of carrier to remove personal 
baggage of passengers from aisles of cars, they 
must have notice, or the obstructions must 
have remained so long that in the exercise of 
due care they would have been discovered.— 
Burns v. Pennsylvania R. R. Co., Pa., 82 Atl. 
246. 

21 ——Contributory Negligence. — Contribu- 
tory negligence held not available as defense to 
action for damage to person or property by 
running of train unless pleaded and proved or 
shown by the case made by plaintiff.—Warfield 
v. Hepburn, Fla., 57 So. 618. 

22 ———-Elevators.—The operator of a passen- 
ger elevator must use the highest degree of 
care Which one of ordinary prudence would use. 
—Howard vy. Scarritt Estate Co., Mo., 144 S. W. 
180. 

23. Champerty and Maintenance—Contracts 
for Suits.—A contract with an attorney of one 
not an attorney to procure, in consideration of 
part of the fees to be collected, employment of 
the former by a relative of the latter to bring 
a suit, held void against public policy.—Ford v. 
Munroe, Tex., 144 S. W. 349. 

24. Commerce— Liability Law.—A _ fireman, 
killed while working on an intrastate train, 
held within the employer’s liability act; his 
ordinary employment being in interstate com- 
merce mingled with commerce wholly within 
the state——Behrens y. Illinois Cent. R. Co., U. 
S& D. C., 192 Wed. $i. 

25. Contracts—Forfeiture.—A forfeiture will 
not be allowed, except upon clear proof of the 
breach of the terms of the contract upon which 
such forfeiture is based.—Harris v. Reed, Idaho, 
121 Pac. 780. 

«6.— —Public Policy.—Contracts to conceal or 
prevent prosecution for crime are void.—Good- 
rum vy. Merchants’ & Planters’ Bank of Eng- 
land, Ark., 144 S. W. 198. 

27.— Signing Without Reading.—One who 
signs a written contract without reading it 
must stand by the terms of the contract.—J. 
M. Case Mill Mfg. Co. v. Vickers, Ky., 144 S. W. 
76. 

28. Contribution—Act Malum in Se.—To de- 
prive one of recourse upon or contribution 
from one with whom he co-operated in cutting 
timber from another’s lands, such act must 
have been malum in se.—Buskirk v. Sanders, 
W. Va., 73 8S. E. 937. 

29. Corporations—Compensation of Officer.— 
An officer of a corporation cannot recover for 
services rendered within the scope of his em- 
ployment without proof of an express con- 
tract, but for services rendered outside his offi- 
cial duty, he may recover on an implied con- 





tract.—Dunlap v. Montana-Tonopah Mining Co., 
U. & Cc C., 192 Fed. 714. 

30. Partnerships.—Though organizers of 
corporation may make provisional contracts, 
yet persons dealing with them may hold them 
liable as partners, when they commence busi- 
ness as a corporation without requiring the 
capital stock to be subscribed.—Jos, Rosenheim 
Shoe Co. v. Horne, Ga., 73 S. E. 953. 

31. Stockholder Liability —A state incor- 
porating a company may, by statute, make the 
stockholders liable for corporate debts, irre- 
spective of their residence.—Thomas v. Mat- 
thiessen, C. C. A., 192 Fed. 495. 

32. Criminal Evidence—Good Character.— 
The good character of an accused person should 
be weighed by the jury with the rest of the 
evidence.—State v. Short, Del., 82 Atl. 230. 

33. Similar Transactions.—On a trial -for 
pursuing the occupation of sellipg liquor in 
prohibition territory, evidence of sales to others 
than those alleged held admissible-—Clay v. 
State, Tex., 144 S. W. 280. 


34. Criminal Law—Act and _  Intent.—There 
must be a union of act and intent or criminal 
negligence in every crime.—People v. Connors, 
lil., 97 N. E. 643. 

35. Arrest of Judgment.—A motion in ar- 
rest will be sustained only when it is shown 
on the face of the record that there is some 
irregularity in one of the steps of the proceed- 
ings shown in the record.—State v. McCrock- 
lin, La., 57 So. 645. 

36. Res Gestae.—An assault upon third 
party, which was an inseparable part of the 
original affray, held admissible as res gestae. 
—veop.e v. Gilmore, Cal., 121 Pac. 697. 

37.——Similar Transactions.—Under an _ in- 
dictment for transporting a girl through the 
state for purposes of prostitution, it is admis- 
sible, in order to prove the purpose, to prove 
that defendant had transported other girls.— 
State v. Jankowski, N. J., 82 Atl. 309. 

38. Damages—Natural Result.—Damages for 
such losses and injuries as naturally result 
from the injury may be shown under a general 
claim for damages.—Warfield v. Hepburn, Fla., 
57 So. 618. 

39. Pleadings.—General damages held 
provable under a general allegation of dam- 
ages,, but special damages only when particu- 
larly pleaded and proven.—Morris vy. Allen, Cal., 
121 Pac. 690. 

40. Rule for Estimation.—If the damages 
from breach of contract cannot be exactly as- 
certained, reasonable conjectures and probable 
estimates thereof from the evidénce may be 
made.—Stevens v. Amsinck, 133 N. Y. Supp. 815. 

41. Deeds—Ancient Document.—Burden of 
proving that an ancient deed was a forgery is 
on the person attacking the deed.—Word v. 
Houston Oil Co. of Texas, Tex., 144 S. W. 335. 

42. Reservation.—Where a deed reserves a 
life estate to the grantor, a presumption arises 
that it was intended to take effect immediately. 
—Weigand v. Rutschke, Ill., 97 N. E. 641. 

43. Subscribing Witness.—Right to com- 
missions on sale held not to disqualify person 
from acting as subscribing witness to a deed. 
—Carolian Timber Co. v. Holden, S. C., 73 S. E. 
869. 
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44. Deseent and Distribution—Land.—W here 
there is no administration, nor any necessity 
for administration, realty descends to the heirs 
at law.—Flint River & N. E. R. Co. v. Maples, 
Ga., 73 S. E. 957. 

45. Detinue—Prior Possession.—Prior pos- 
session is sufficient as against one who cannot 
show a satisfactory right of possession to sus- 


tain detinue.—Maxler v. Hawk, Pa., 82 Atl. 
251. 

46. Diveree—Grounds For.—Any conduct on 
the part of the husband or wife which is cal- 


culated to seriously impair the health or de- 
stroy the happiness of the other justifies an ab- 


solute divorce.—McClintock v. McClintock, Ky., 
144 S. W. 68. 
47. Easements—Way of Necessity.—Under 


grants without reservation of a way, way of 
necessity passes as an incident to the grant.— 


Roper Lumber Co. v. Richmond Cedar Works, 
N. C., 73 S. E. 902. 
48. Executor and Administrator—Direction 


by Court.—When the time of payment of a fund 
fixed by will arrives, the court, on application 
of an executor and notice to the persons inter- 
ested, will direct its disposition.—Wadsworth 
v. Baldwin, N. J., 82 Atl. 326. 

19. Equity 
and 


defendant 
has the 


has 
right 





Forum.—Though 


legal equitable defenses, he 


as a general rule to go into a forum where he- 


his defenses.—Bus- 
E. 937. 

50. Estate—Merger.—The doctrine of mer- 
ger of titles does not apply unless two titles, a 
greater and a less, have coalesced in the same 
person.—Phillips v. Jackson, Mo., 144 S. W. 112. 
Protection.—An 


may have the benefit of all 
kirk v. Sanders, W. Va., 73 S. 


51. Eastoppel—Measure of 
equitable estoppel extends only so far as to 
protect from loss the party entitled to assert 
it. He may claim indemnification only.—In re 
Hill’s Estate, N. J., 82 Atl. 338. 


estoppel cannot arise in 
person who knew the facts and was 


59 


52. Reliance.—An 
favor ofa 





not misled.—Torbitt & Castleman y. Middles- 
boro Grocery Co., Ky., 144 S. W. 16. 

53. Eminent Domain—Reversion.—Reversion 
of property granted to railroad company on 


vidlation of condition held not to prevent con- 
demnation proceedings for a subsequent acqui- 
sition of the land by the railroad company.— 
Ocean Grove Camp Meeting Ass’n of Methodist 
Episcopal Church v. Board of Public Utility 


Com'rs., N. J., 82 Atl. 306. 
54. Fraudulent Conveyance — Divorce. — A 
husband, whose wife had obtained a divorce 


from him, held not entitled to recover property 





conveyed to the wife in fraud of his creditors. 
—Coleman v. Coleman, Ky., 144 S. W. 1. 

5o. Frauds, Statute of—Land.—An _ agree- 
ment to pay for legal services by conveying 


land would be invalid, 
signed by the party to 
Smith, R. IL. 82 Atl. 268. 
Memorandum.—The subject-matter of 
a contract within the statute of frauds must 
be so described in the memorandum as to be 
capable of certain identification.—Leesley Bros. 
v. A. Rebori Fruit Co., Mo., 144 S. W. 138. 

Guardian and Ward—Trespass.—If  tim- 
ber be cut from ward’s land by permission of 
guardian, no trespass is committed, and the in- 


unless in writing and 
be charged.—Lace v. 


56. 





Dae 





| fant must look to the guardian for compensa- 


tion.--Buskirk v. Sanders, W. Va., 73 S. E. 937. 

58. Habeas Corpus—Extradition.—On habeas 
corpus to discharge petitioner under a warrant 
for his extradition, issuance of the warrant is 
at least prima facie evidence that petitioner is 
a fugitive from justice.—Tiberg v. Warren, C, 
C. A., 192 Fed. 458. 

59. Homicide—Presumption of Malice.—The 
legal presumption of malice, which arises from 
proof of a homicide, is not malice aforethought, 
but is implied malice, and so only murder in 
the second degree can be presumed.—State y. 
Short, Del., 82 Atl. 239. 

60. Husband and Wife—Ante-Nuptial Con- 
tract.—Husband’s obligation, to support and 
maintain his wife held not affected by an ante- 


nuptial contract.—Clopton y. Clopton, Cal., 121 
Pac. 720. 

61. Infants—Fraudulent Representation.— 
When infant, by circumstances coupled with 
misrepresentation or fraudulent concealment, 
leads one to believe that he is of age, he will 
be estopped from maintaining action to avoid 


executed contract.—County Board of Education 
v. Hensley, Ky., 144 S. W. 63. 

62. Insurance—Application.—The 
held to be included in the 
a fraternal benefit society gand insured.—En- 
right v. National Council, Knights and Ladies 
of Security, Ill., 97 N. E. 681. 

63.——Estoppel.—Where the company should 
have known tnat proof of had not been 
filed within thirty days as required by the pol- 
icy, held that such knowledge would be charged 
to the president of the company.—Citizens’ Mut. 


application 
contract between 





loss 





Fire Ins. Co. of Cecil County y. Conowingo 
Bridge Co., Md., 82 Atl. 372. 

64.——Delivery of Policy.—Actual or _ con- 
structive delivery of an insurance policy is es- 
sential to its validity.—American Home Life 
Ins. Co. v. Melton, Tex., 144 S. W. 362. 

65.——Forfeiture.—An insurance policy must 
be liberally construed in favor of the insured 
and against a forfeiture.—Philadelphia Under- 
writers’ Agency of the Fire Ass’n of Philadel- 
phia v. .veurenberg, Tex., 144 S. W. 357. 

66.— Suicide.—The mere fact of suicide held 


insufficient to remove the presumption of sanity 
of insured at the time of his death.—Supreme 
Council of Royal Arcanum vy. Wishart, C. C. A, 
192 Fed. 453. 

67.—wWarranty.—A that plaintiff 
had never been declined for insurance by an ex- 
amining physician held a warranty, the falsity 
of which will in general forfeit a policy issued 
thereon.—Cundiff v. Royal Neighbors of Ameri- 
ca, Mo., 144 S. W. 128. 
Judgment—Action On.—An action on a 
foreign judgment is transitory, and may be 
brought in any county in which serviec of pro- 
cess can be had.—Keathley v. Stump, Ky., 144 
Ss. W. 87. 

69.——Conclusiveness.—Judgment of court of 
concurrent jurisdiction held conclusive on same 
matter directly in question, but not of any 
matter incidentally cognizable, nor of any mat- 
ter to be inferred by argument from the judg- 


statement 


68. 


ment.—Moser vy. Philadelphia, H. & P. R. Co. 
Pa., 82 Atl. 362. 
70. Non Obstante Veredicto.—A motion for 





judgment non obstante veredicto will not be al- 
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lowed, unless it appears from the plea and the 
verdict, and not from the evidence, that the 
plaintiff is entitled to the judgment.—Baxter v. 


Irvin, N. C., 73 S. E. 882. 
71.——On Pleadings.—Where a complaint 
wholly fails to state a cause of action, a de- 
fault judgment may not be taken therein.— 
Odom v. Gulf & §S. I. R. Co.. Miss., 57 So. 626. 
72.——Validity.—That defendant did not ac- 
tually receive notice of the action by service 


made by leaving at his residence as authorized 
by statute held not to affect the validity of the 
judgment.—Bryant v. Shute’s Ex’r, Ky., 144 S. 
W. 28. 

73. Life Estates—Adverse 
possession of a life tenant is not adverse to the 
remainderman and cannot ripe ninto a _ pre- 
title—Lovenberg v. Mellen, Tex., 144 


Possession.—The 


scriptive 
Ss. W. 317. 

74. Libel and Slander—Innuendo.—The mean- 
ing of an article claimed to be libelous cannot 
innuendo.—Collier v. Postum 
Supp. 852. 


be enlarged by 
Cereal Co., 183 N. Y. 

75.——Question of Law.—A jury held not en- 
titled to determine whether words spoken 
charged a criminal offense that imputed theft 
or embezzlement.—Boyce v. Wheeler, Mo., 144 8S. 
W. 119. 

76.——Publication.—To constitute a publica- 
tion of a slander, it is essential that the de- 
lamation not only be heard, but be understood, 


by some third person.—Cameron v. Cameron, 
Mo., 144 S. W. 171. 
77.—Reputation in Business.—Words affect- 


reputation of one engaged in business 
may be libelous per se, just as those affecting 
tne good name of one following a profession or 
trade.—Hinrichs v. Butts, 133 N. Y. Supp. 769, 
Variance in a slander ac- 
that defendant said that 
sheep and proof that defen- 
“took” the sheep held 


ing the 


78.——Variance. 
tion between proof 
plaintiff “stole” a 
dant said that plaintiff 








fatal—Renaker v. Gregg, Ky., 144 S. W. 89. 

79. Limitation of Actions—Assumed Name.— 
Living in the state under an assumed name 
will not prevent one, when sued on a foreign 
judgment, from pleading limitations.—St. Paul 
Title & Trust Co. v. Stensgaard, Cal., 121 Pac. 
731. 

80. Malicious Prosecution—Probable Cause. 
—An action for malicious prosecution cannot 


be maintained without showing a want of prob- 
Smith v. Glynn, Mo., 144 S. W. 149. 

Sl. Mandamus—Discretion.—Mandamus does 
not lie to enforce the exercise of discretionary 
power in any specific way.—School Com’rs of 
City of Charlotte v. Board of Aldermen of City 
of Charlotte, N. C., 73 S. E. 905. 


awie cause.- 





82. Marshaling Assets and Securities—Appli- 
cation of Doctrine.—The doctrine of marshaling 
applies only where the two funds or 
parcels of property belong to a common debtor. 
—Gaines v. Hill, Ky., 144 S. W. 92. 


assets 


83. Marriage—Jurisdiction.—The chancery 
court has no authority to provide for the sup- 
port of children upon dissolving a marriage un- 


les’ authorized by a statute——Palmer v. Pal- 
mer, N. J., 82 Atl. 358. 

84 Master and Servant—tTelegraphs and 
Telephones.—A telephone, telegraph, or elec- 


tric light company owes a duty to its employes 





to inspect poles before using them.—tTerrell v. 
City of Washington, N. C., 73 S. E. 888. 

85 Mortgages—Deed.— Were a conveyance 
in the form of an absolute deed is given upon 
the creation of a new debt or as security for 
a pre-existing debt, it should be declared to 
be in effect a mortgage.—Grover v. Hawthorne, 
Ore., 121 Pac. 808. 

86. Mortgagee in Possession.—A mortga- 
gee in possession will not be deprived of pos- 
session. until the mortgage is paid.—Becker v. 
Eddy, 133 N. Y. Supp. 771. 

87. Practice.—A trustee under a trust deed 
may file a bill of foreclosure, alleging that he 
is trustee for the persons named in the deed, 
joining them as complainants.—Sammis v. 
Shaw, N. J., 82 Atl. 316. 

88. Right to Repurchase.—In case of doubt 
a conveyance with a right to repurchase will be 
declared an equitable mortgage.—Phillips v. 
Jackson, Mo., 144 S. W. 112. 

89. Municipal Corporations—Abutting Own- 
er.—Abutting owner or third person obstruct- 
ing the street so as to make it unsafe for pub- 
lic travel is liable for any injuries directly re- 














sulting therefrom.—Louisville & N. R. Co. v. 
Mulverhill, Ky., 144 S. W. 83. 
90. Charter Powers.—Municipal corpora- 








tions are limited to the powers granted in ex- 
press words, or those which are indispensable 
to the declared objects and purposes of the cor- 
poration.—City of Springfield v. Postal Tele- 
graph-Cable Co., Ill, 97 N. E. 672. 
91.——Collateral Attack.—The validity of the 
proceeding by which a municipal corporation 
was created held not subject to determination 





in a collateral proceeding.—People vy. Ellis, 
Ill., 97 N. EB. 697. 
92. Recall of Officers.—A municipal charter 


provision for an election to recall officers on 
petition of a certain percentage of the electors 
should be liberally construed to promote its 
purposes.—Conn. v. City Council of City of 
Richmond, Cal., 121 Pac. 714. 

93. Negligence—Contractors.—A contractor, 
having servants at work in the erection of a 
building along with the servants of another 
contractor, owes to the latter the duty of care 
for their safety.—Jones y. Riverside Bridge Co., 
W. Va., 73 S. E. 942. 

94. Defined.—Negligence consists in the 

violation of a duty owed by one person to an- 
other, whether the duty arises from relations 
of the parties or is created by statute under 
the police power of the state.—Wells v. Joslin 
Mfg. Co., R. I., 82 Atl. 258. 
Demurrer.—In an action against a city 
for personal injury to a pedestrian, demurrer 
to his evidence held properly sustained if it 
shows contributory negligence, though such 
negligence be not pleaded.—Border v. City of 
Sedalia, Mo., 144 S. W. 161. 

96.———Pleading.—In actions for negligent in- 
juries, it may be necessary to allege only rela- 
tion between parties out of which duty arises 
and the act of omission proximately causing the 
injury, with a statement that the act or omis- 
sion was negligent.—Warfield v. Hepburn, Fla., 
57 So. 618. 

97. Relative Term.—“Negligence” is a rel- 
ative term, and ordinary care is always propor- 





95. 
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tioned to the danger to be incurred in doing 
or omitting an act.—Hopkins v. Garrison-Nor- 
ton Lumber Co., Tex., 144 S. W. 310. 


98. Violation of Statute.—When a statute 
directs a certain thing to be done, it is negli- 
gence per se not to do what the law requires; 
but it does not follow that these things are not 
to be done at other times and under other cir- 
cumstances.—Smith v. Southern Ry. Co., S. C., 
73 S. E. 867. 

99. Parent and Child—Torts of Minor.—A 
father is not liable for the torts of his minor 
son, in the absence of authority to do the 
tortious act, or subsequent ratification.—Smith 
v. Jordan, Mass., 97 N. E. 761. 

100. Partnership—Accounting.—In an action 
for an accounting between partners, the court, 
in case of doubt as to the existence of the part- 
nership, may consider the acts and conduct of 
the parties at the time of and subsequent to 
the date of the contract.—Wright v. Amann, 
U. S&S. Cc C., 192 Fed. 649. 


101. Breach of Faith—A partner who at- 
tempts unfairly to acquire a gain at the ex- 
pense of his co-partner held to commit a breach 
of faith for which the co-partner may sue.— 
White v. Jouett, Ky., 144 S. W. 55. 

102. Payment—Presumption.—There is no 
presumption of payment of a mortgage, where 
the mortgagees are in possession.—Becker Vv. 
Eddy, 133 N. Y. Supp. 771. 

103. Promissory Note.—Taking of a note for 
an account does not extinguish the original debt 
in the absence of an agreement therefor.—Gold- 
en City Banking Co. v. Greisel, Mo., 144 S. W. 
166. 


104. Principal and Agent—Ratification.—A 
principal who has accepted a deed negotiated 
by his agent and also the benefits thereunder, 
to retain the benefits, must ratify and assume 
the burdens of the whole transaction.—Grover 
v. Hawthorne, Ore., 121 Pac. 808. 


105. Principal and Sure....—Accommodation. 
—As between a party accommodated and the 
accommodating party to a note, the latter is 
surety, and his right to recourse against the 
party accommodated is that of a surety against 
the principal debtor.—Rogers v. Hazel, Ky., 144 
Ss. W. 49. 


106. Removal of Causes—Federal Officer.— 
That the defendant is an officer of the United 
States, and claims to have been acting under 
an act of Congress in doing the acts com- 
plained of, does not give a federal court juris- 
diction by removal under Judiciary Act March 
3, 1887.—City of Stanfield v. wmatilla River 
Water users’ Ass’n, U. S. C. C., 192 Fed. 596. 


107. Joinder of Defendant.—Where plain- 
tif! appears to have cause of action against 
both defendants, held immaterial that actual 
purpose in joining defendant was to. prevent 
removal to federal court.—Armstrong v. Kansas 
City Southern Ry. Co., U. S. D. C., 192 Fed. 608. 


108. Sales—Conditional.—Under a _ contract 
of conditional sale, held that no title passed to 
the buyer until there had been a full perform- 
ance of the condition as to payment.—Morris v. 
Alten, Cal, 121 Pac. 690. 











109. Seduction—Evidence.—Prosecutrix may 
testify to subseauent intercourse between her- 





self and defendant.—Bishop v. State, Tex., 144 
S. W. 278. 

110. Offer of Marriage.—Offer by defen- 
dant to marry prosecutrix after the commence- 
ment of the prosecution for seduction is no de- 
fense.—Cook v. State, Ark., 144 S. W. 221. 





111. Set-Off and Counterclaim—Insolvency,— 
A debtor of an insolvent is ordinarily entitled 
to set off a debt due him at the time of the as- 
signment.—Manevitz v. Northern Bank of New 
York, 133 N. Y. Supp. 745. 


112. Specific Performance—Equity.—Before a 
court of equity will grant a decree requiring a 
party to specifically perform a contract, it must 
appear to have been entered into fairly and 
understandingly.—Schenck vy. Ballou, Ill, 97 N. 
E. 704. 

113. Inability.—Specific performance of a 
land contract will not be decreed where the 
plaintiffs are unable to make a good title— 
Thompson v. Appalachian Power Co., N. C., 73 
S. E. 888. 


114. Inability.—Where vendors by con- 
veying property to another and by mortgaging 
the same had put it out of their power to per- 
form their contract, the vendees were not bound 
to tender the purchase money, or allege such 
tender in a suit for specific performance.— 
English v. Mound House Plaster Uo., U. S. C. C, 
192 Fed. 717. 

115. Street Railroads—Right of Way.—A 
street railway company has the paramount 
right of way between blocks, but it must exer- 
cise the right in a reasonable and prudent man- 
ner.—Moore v. Rochester Ry. Co., N. Y., 97 N. 
E. 714. 

116. Trespass to Try Title—Common Source. 
—Defendant may show a superior title to that 
held by the common source, and to do so may 
attack the validity of a deed under which the 
common source claims.—Word v. Houston Oil 
Co. of Texas, Tex., 144 S. W. 335. 

117. Trusts—Evidence.—The evidence to es- 
tablish a parol trust, based on promise of the 
grantee to reconvey must be convincing.— 
Down v. Down, N. J., 82 Atl. 322. 


118. Trustee’s Duty.—A trustee is not per- 
mitted to make a profit out of the administra- 
tion of the trust.—In re Hill's Estate, N. J., 82 
Atl. 338. 

119. Waters and Water Courses—Riparian 
Owner.—A riparian owner is entitled to all ad- 
ditions by accretion.—McCormick vy. Miller, Mo., 
144 S. W. 101. 

120. Wills—Beneficiaries.—In the absence of 
special disability, any person may be a bene- 


ficiary under a will; and a statute of wills, 
designating any persons as capable of taking, 














includes corporations.—In re Beck’s_ Estate, 
Mont., 121 Pac. 784. 
121. Contingent Remainder.—The date of 





the death of the life tenant held the time of 
ascertainment of who are the heirs of a con- 
tingent remainderman, both as to real and per- 
— property.—Jenkins vy. Bonsal, Md., 82 Atl. 
9 

122. Construction.—A fee devised by the 
will will not be cut down to a lesser estate by 4 
subsequent provision unless such provision is 
unambiguous.—Wimbush v. Wimbush, IIL, 97 








N. E. 701. mi 
123. Intestacy.—A construction of a care- 
fully prepared will, involving intestacy, will 


not be readily adopted.—Shattuck v. Stickney, 
Mass., 97 N. E. 774. 
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I take occasion to say that I have been a subscriber to the 
Central Law Journal for a number of years and have the entire set. 
I consider it a very valuable journal and expect to continue a sub 
ecriber as long es I practice law. 

Respectfully, 





J. P. HONDERSON. 








Price $5.00 Per Annum 


Central Law Journal Company, 
420 Market Street, ST. LOUIS, MO. 
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THE BEST FORM BOOK ON FIRST PLEADINGS 


(iregory's 
Common Law Declarations 


GEORGE C. GREGORY, 


of the Richmond (Va.) Bar 





Deposition of a ‘Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing ot your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes ? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms ior beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
cely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 





226 Pages Bound in Sheep, Price, $3.00 Delivered Free 
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Jones’ Legal Forms 
By 


Jupce Leonarp A. Jones 


The most complete and useful col- 
lection of general legal and business 
forms ever issued. 

Embraces all general titles, giving 
precedents for ordinary use and spe- 
cial clauses for unusual cases. 


The Best Selling Law Book. 
in Every 
American State 


One Very Large Volume, Buckram Bind- 
ing, Over 1200 Pages 


Price $6.00 Delivered 


new epiTION "The Work of the Advocate 


Good Books for Every Lawyer 








Defenses 


In Actions On 


Commercial Paper 
By 
JosepH A. anp Howarp G. Joyce 


An exhaustive treatise covering the 
defenses at common law and under 
the negotiable instrument acts. 

All important decisions conctruing 
or applying the negotiable instru- 
ment acts with full explanation and 
citations. 

An exceedingly valuable book for 
the Commercial Lawyer, the Bank 
Lawyer, the Corporation Lawyer, in 
fact for Every Lawyer. 


One Large Buckram Volume, 1230 Pages 
Price $6.00 Delivered 


REVISED BY 
THE AUTHORS 











By 


Byron K. Exuiotr anp Wituiam F. ELtiotrr 


A practical work treating of things learned both from experience and from 
books and containing suggestions for the preparation and trial of causes. 


The Work Out of Court—The Work In Court 
The Guide- Post to Success for the Young Lawyer 
A Post-Graduate Course for the Older Practitioner 


One Volume, 600 Pages, Cloth Binding, Gilt Top, $4.00 Delivered; or Bound in Flex- 
ible Morocco, Gilt Edges, $5.00 Delivered 
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